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APPENDIX Z  

 

Minority and Women-Owned Business Enterprise (M/WBE) and  

Equal Employment Opportunity (EEO) Participation Requirements 

For All NYS Office of Temporary and Disability Assistance  

Contracts and Grants 

 

(Authority: Federal and State statutes specifically Article 15-A of the Executive Law, 5 

NYCRR parts 140-144, and Appendix A: Standard Clauses for All New York State 

Contracts) 

 
I. Introduction  

 

1. New York State Executive Law §§ 310–318, (Article 15-A: Participation by Minority Group Members 

and Women with Respect To State Contracts -- hereinafter “the Statute”), was enacted to promote 

equality of employment and economic opportunities for minority group members and women in State 

contracting activities.  The New York State Office of Temporary and Disab ility Assistance (OTDA) 

fully supports the efforts of the State of New York to promote Equal Employment Opportunity (EEO) 

for all persons, and to promote equality of economic opportunity for minority group members and 

women who own business enterprises.   

  

2. OTDA has developed compliance requirements, forms and procedures to ensure that (i) all 

contractors as defined under § 310 (3) (to include those who submit bids/proposals in an effort to be 

selected for contract award  as well as those successful bidders /proposers with whom OTDA enters 

into State Contracts, as defined in § 310 (13) [hereinafter “Contractors”], as well as proposed or 

actual ”Subcontractors”, as defined in § 310 (14) shall comply with requirements to ensure Equal 

Employment Opportunities for Minority Group Members and Women, and, (ii) there are meaningful 

participation opportunities for certified minority or women-owned business enterprises (M/WBEs) in 

the OTDA procurement process. Contractors participating in and/or selected for procurement  

opportunities with OTDA shall fulfill their obligations to comply with applicable Federal, State and 

Local requirements concerning Equal Employment Opportunity and opportunities for M/WBEs, 

including but not limited to the Statute and its implementing reg ulations as promulgated by the 

Division of Minority and Women's Business Development (DMWBD) and set forth at 5 NYCRR Parts 

140-144).   

 

3. Copies of the required OTDA Forms are identified in this Appendix and available on OTDA’s 

Internet site at http://www.otda.state.ny.us/main/.  These forms are to be submitted without change to 

goals specified in the RFP or contract.    

 

4. Further information regarding Article 15-A of the New York State Executive Law and the 

New York State Minority and Women’s Business Enterprises Program is available on the New York 

State Division of Minority and Women-Owned Business Development Internet site at 

http://www.esd.ny.gov/MWBE.html.    

 
II. M/WBE Utilization Goal Requirements For NYS OTDA Contracts  

 

Pursuant to Article 15-A of the New York State Executive Law and Regulations adopted pursuant thereto, 

NYS OTDA has established separate goals for participation of New York State Certified minority and 

women-owned business enterprises for all State Contracts. NYS OTDA is required to implement the 

provisions of Article 15-A and 5 NYCRR Part 143 for all State contracts (1) in excess of $25,000 for labor, 

services, supplies, equipment, materials, or any combination of the foregoing; (2) in excess of $100,000 for 

the acquisition, construction, demolition, replacement, major repair of real property renovations and 

http://www.esd.ny.gov/MWBE.html


OTDA (Rev. 12/11) 

 

   2 

construction; and (3) in excess of $100,000 whereby the owner of a state assisted housing project is  

committed to expend or does expend funds for the acquisition, construction, demolition, replacement, 

major repair or renovation of real property and improvements thereon for such project. As a condition of 

the State contract, the Contractor and NYS OTDA agree to be bound by the provisions of §316 of Article 

15-A of the New York State Executive Law regarding enforcement. Successful Contractors must document 

"good faith efforts" to provide meaningful participation by New York State Certified M/WBE 

subcontractors or suppliers in the performance of this contract. For guidance on how NYS OTDA will 

determine a Contractor's "good faith effort," refer to 5 NYCRR §143.8.  

 

ESTABLISHED OTDA GOALS FOR CONTRACTS ARE AS FOLLOWS:  
 

MINORITY OWNED BUSINESS PARTICIPATION  10%  

WOMEN OWNED BUSINESS PARTICIPATION  10%  

EQUAL EMPLOYMENT OPPORTUNITY PARTICIPATION  10 to 20% 

  

 

ESTABLISHED GOALS FOR THIS PROCUREMENT/CONTRACT ARE AS 

FOLLOWS:  

 
MINORITY OWNED BUSINESS PARTICIPATION  10%  

WOMEN OWNED BUSINESS PARTICIPATION  10%  

EQUAL EMPLOYMENT OPPORTUNITY PARTICIPATION  10 to 20% 

  
 

III. EEO Requirements   

 

A. Prior to the Award of a State Contract 
 

1. In addition to the requirements stated in Appendix A, Clause 12 (Equal Employment 

Opportunities for Minorities and Women), as a precondition to being selected for contract award 

and entering into a State Contract, the Contractor shall provide the following with its 

procurement submission:  

 

a. An EEO Policy Statement, as described in Appendix A, Clause 12.  The OTDA EEO Policy 

Statement form (OTDA Form 4970) can be used to satisfy this requirement.   

 

b. Except for construction contracts, an EEO Staffing Plan of anticipated workforce, which 

should document: 

 

i. The workforce proposed to be utilized on the State Contract; or  

 

ii. Where the work force to be utilized in the performance of this State Contract cannot be 

separated out from the Contractor’s and/or proposed Subcontractor's total work force (for 

example, certain commodities contracts), the Contractor’s and/or proposed 

Subcontractor’s total workforce including apprentices, broken down by specified ethnic 

background, gender, and Federal occupational categories or other appropriate categories 

specified by OTDA. 
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2. Failure to submit an EEO Policy Statement and EEO Staffing Plan of anticipated workfo rce may 

result in the rejection of the Contractor’s procurement submission, unless the Contractor provides 

OTDA with a reasonable justification in writing for such failure (e.g., the failure to submit a 

staffing plan where a Contractor has a work force of 10 or fewer employees), or makes a 

commitment to submit an EEO Policy Statement and an EEO Staffing Plan of anticipated 

workforce within the time frame specified in writing by OTDA.  

 

3. If, after scoring, a Contractor is selected for award, before that award  is completed (e.g., during 

contract negotiations), OTDA will conduct a review of the substance of the EEO Policy Statement 

and EEO Staffing Plan of anticipated workforce to determine whether the Contractor appears to be 

in compliance with Appendix A, Clause 12 and Executive Law Article 15-A, i.e., whether such 

documents demonstrate that the Contractor is committed to EEO.  If, upon review, OTDA comes 

to the conclusion that such commitment to EEO principles is lacking, OTDA shall contact the 

Contractor and make every effort to resolve the deficiencies identified in the policy statement and 

staffing plan and to bring the substance of the policy statement and staffing plan into compliance 

with such requirements.  Failure to correct such deficiency within a timeframe specified by OTDA 

shall result in noncompliance.   

 

B. After the Award of the State Contract 
 

1.  The Contractor will designate a Minority/Women Business Enterprise Liaison/Contact person to 

coordinate implementation of the M/WBE-EEO program between the Contractor and the OTDA 

M/WBE Program Management Unit, pursuant to Article 15-A, and requirements in furtherance of 

the Statute that may be established by OTDA.  

 

2.  After approval of the award of a State Contract, and during the performance of the State Cont ract, 

the Contractor shall periodically submit to OTDA EEO Workforce Employment 

Utilization/Compliance Reports (OTDA Form 4971) which must document:  The workforce 

actually utilized, on the State Contract, broken down by specified ethnic background, gender, and 

Federal occupational categories or other appropriate categories specified by OTDA. All forms and 

reports will be submitted to the OTDA program manager for this contract award and forwarded for 

review to: Ms. Wilma BrownPhillips, M/WBE Director, NYS OTDA, M/WBE Program 

Management Unit, Harlem Center, 317 Lenox Avenue, NYC, NY 10027; (212) 961-8222; mail to:  

Wilma.BrownPhillips@OTDA.State.NY.US.   

 

3. In addition to general compliance monitoring of State Contracts, including a contractor’s 

compliance with the requirements of 5 NYCRR Part 142, OTDA shall conduct in -depth 

compliance reviews on selected State Contracts during the course of the year, in accord with 5 

NYCRR § 142.3. 

 

4. The EEO Workforce Employment Utilization/Compliance Reports shall be reviewed as part of 

OTDA’s general compliance monitoring.  If discrepancies exist between the EEO Staffing Plan of 

anticipated workforce submitted, where applicable, with procurement submission and the 

Contractor’s EEO Workforce Employment Utilization/Compliance Reports, the Contractor/ 

Subcontractor may be subject to an in-depth EEO compliance review.   

 

5. If deficiencies are identified with the Contractor during OTDA’s general contract compliance 

monitoring or during in-depth compliance reviews, the Contractor and OTDA M/WBE Program 

Management Unit, and other OTDA staff, as appropriate, shall make every effort to resolve the 

deficiencies identified to bring the Contractor/Subcontractor into compliance with such 

requirements.   

 

6. If the Contractor and the OTDA M/WBE Program Management Unit, and other OTDA staff, as 

may be appropriate, are unsuccessful in their efforts, and, upon review, the OTDA Commissioner 

or his/her designee agrees that the Contractor/Subcontractor is non-compliant, such Commissioner 

or his/her designee shall submit a written complaint to:  New York State Empire State 
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Development (ESD), Division of Minority and Women’s Business Development (“DMWBD”), 

regarding the Contractor's or Subcontractor's noncompliance and shall recommend to DMWBD 

that it review and attempt to resolve the noncompliance matter. Such Commissioner or his/her 

designee shall serve a copy of the complaint upon the Contractor or Subcontractor by personal 

service or certified mail, return receipt requested. 

 

7. DMWBD shall attempt to resolve a noncompliance dispute.  If a resolution of the noncompliance 

dispute is satisfactory to the parties, the parties shall so indicate by signing a document indicating 

that the matter has been resolved and stating the terms of the resolution.  If a resolu tion is not 

possible, DMWBD shall refer the matter, within thirty days of the receipt of the complaint, to the 

American Arbitration Association for proceeding thereon, pursuant to statute (Executive Law § 

316) and regulation (5 NYCRR § 142.5).     
 

IV. M/WBE Requirements   
 

A. The Contractor acknowledges that it is the policy of the State of New York and of OTDA that 

M/WBEs shall be given the opportunity for meaningful participation in the performance of State 

Contracts.  Therefore, Contractors agree to make good faith efforts to solicit active participation to 

meet established goals under this procurement by M/WBEs identified in the New York State Empire 

State Development (“ESD”) directory of certified businesses
1
, which can be viewed at:  

http://www.empire.state.ny.us/Small_and_Growing_Businesses/mwbe.asp .   

 

B. For the purposes of this Appendix Z, the question of whether a Contractor has engaged in and 

documented “Good Faith Efforts” to solicit active participation to meet established goals under this 

procurement by M/WBEs in the performance of State Contracts shall be determined by the OTDA 

Commissioner or his/her designee, after a thorough consideration of the factors listed in 5 NYCRR § 

143.8. 

 

C. The separate MBE and WBE participation goals established by OTDA for this procurement are based 

on the overall availability of M/WBEs that have been certified to perform the specific scope of work 

identified under this procurement. For compliance purposes, these goals should not be construed as 

rigid and inflexible quotas which must be met, but must be targets reasonably attainable by means of 

applying every good faith effort to make all aspects of the entire Minority - and Women-owned 

Business Program work.   

 
A. Prior to the Award of a State Contract 

 

1. Contractors shall document and/or demonstrate in their procurement submissions every good faith 

effort to solicit active M/WBE participation, at least equal to the goals established by OTDA.  The 

M/WBE utilization should be measured by comparing (in detail) the dollar value of the component 

services/deliverable/materials provided/supplied by M/WBEs to the total dollar value of the 

services/deliverables/materials available under the State Contract.  

 

2. The Contractor shall provide with its procurement submission:   

 

                                                 
1 All M/WBE firms are required to be certif ied by Empire State Development (ESD) or must be in the process of obtaining 
certif ication from ESD. Should the Contractor identify a minority-ow ned or w oman-ow ned firm that is not currently certif ied as 

an M/WBE, the Contractor should request that the f irm submit a certif ication application to ESD for an eligibility determination, 
w ith a copy to the OTDA M/WBE Program Management Unit. OTDA’s M/WBE Program Management Unit w ill w ork w ith ESD 
to expedite the application; how ever, it is the responsibility of the Contractor to ensure that a suff icient number of certif ied 
M/WBE firms have been identif ied in response to this procurement, in order to facilitate full M/WBE participation. 

 

http://www.empire.state.ny.us/Small_and_Growing_Businesses/mwbe.asp


OTDA (Rev. 12/11) 

 

   5 

a. A Certification of Good Faith Efforts, to achieve the overall prescribed M/WBE participation 

percentage (%) goals set forth in the procurement. 

 

b. A M/WBE Subcontractor Utilization Plan, which should document actions taken and/or to be 

taken to meet established goals and the time frames needed to achieve results which could 

reasonably be expected by putting forth every good faith effort to achieve the overall 

prescribed M/WBE participation percentage (%) goals set forth in the procurement.   

 

c. A M/WBE Subcontractor’s and/or Suppliers’ Letter of Intent to Participate, which should 

document the names and signatures of certified MBEs and/or WBEs which have agreed to 

participate as Subcontractors if the Contractor is awarded the State Contract.   

 

3. When M/WBE goals higher than 0% (zero percent) are included in OTDA’s procurement 

document, a Contractor’s failure to submit a M/WBE Subcontractor Utilization Plan and a 

M/WBE Subcontractor’s and/or Suppliers ’ Letter of Intent to Participate, where applicable, may 

result in noncompliance with submission requirements , unless the Contractor provides OTDA 

with a completed M/WBE Subcontractor Request for Waiver, within the timeframe specified in 

writing by OTDA. 

 

4. If, after scoring, a Contractor is selected for award, before that award is completed (e.g., during 

contract negotiations), OTDA will review the substance of the Subcontractor Utilization Plan 

submitted by a Contractor and within twenty (20) days from the receipt thereof by the OTDA 

MWBE Unit, issue a written notice of acceptance or deficiency.   

 

5. If a notice of deficiency is warranted, the notice shall include: 

 

i. The name of any M/WBE which is not acceptable for the purpose of complying with the 

M/WBE participation goals and the reasons why it is not acceptable; 

ii. Elements of the contract scope of work which OTDA has determined can be reasonably 

structured by the Contractor to increase the likelihood of participation in the contract by 

M/WBEs; and 

 

iii. Other information which OTDA determines to be relevant to the M/WBE Subcontractor 

Utilization Plan. 

 

6. A Contractor must provide OTDA with a written remedy in response to a written notice of 

deficiency within seven (7) business days of receipt or within a time frame as  specified by OTDA 

to correct the specific deficiency.  Failure to correct a deficiency and/or demonstrate compliance 

shall result in the necessity of the Contractor to submit to OTDA a M/WBE Subcontractor Request 

for a partial or total waiver of M/WBE participation goals on forms provided by the OTDA.  

Failure to submit the waiver form in a timely manner may be grounds for noncompliance.    

 

B. After the Award of the State Contract   
 

1. In accordance with regulations under 5 NYCRR Part 140, after the awarding o f the Contract, and 

during the performance of the State Contract, except where OTDA has granted the Contractor a 

total waiver
2
, the Contractor shall, as required by OTDA, periodically submit to OTDA: M/WBE 

Subcontractor Quarterly Compliance Reports. 

 

2. Failure to timely submit a Contractor’s M/WBE Subcontractor Quarterly Compliance Report 

and/or other reports or information as requested by OTDA may result in payments under the 

                                                 
2 If  OTDA has granted a partial w aiver to the Successful Contractor, prior to aw ard OTDA must have approved a Contractor’s 
M/WBE Utilization Plan and a completed Contractor’s M/WBE Subcontractor’s Notice of Intent to Participate. Please note that 

after aw ard the Contractor must still submit Contractor’s M/WBE Compliance Reports. 



OTDA (Rev. 12/11) 

 

   6 

contract being delayed until such reports or other information have been received b y OTDA.
3
  

OTDA may also deem other noncompliance with requirements under the Statute as a breach of 

contract and commence any other means of enforcement permitted under the contract and/or by 

law.   

 

3. OTDA shall review the substance of the Contractor’s M/WBE Subcontractor Quarterly 

Compliance Report and shall be responsible for evaluating and determining whether the 

Contractor has demonstrated compliance with its previously approved Contractor’s M/WBE 

Subcontractor Utilization Plan.  In making such determination, OTDA may review and investigate 

whether the goals are being achieved with certified minority- and women-owned business 

enterprises and whether information made available to OTDA through monitoring, on -site 

inspections, progress meetings regarding work required by the State Contract, review of payrolls 

or other OTDA action provides acceptable evidence of compliance.   

 

4. Where it appears that a Contractor cannot, after a good faith effort, comply with the goals 

established in the contract, such Contractor may submit a completed M/WBE Subcontractor 

Request for Waiver, setting forth the reasons for such Contractor's inability to meet any or all of 

the participation goal requirements, together with an explanation and supporting documentation 

demonstrating the good faith efforts undertaken by such Contractor to obtain the required M/WBE 

subcontractor participation goal requirements.
4
    

 

5. If OTDA determines that the Contractor has not demonstrated compliance with the goals 

established in the contract and has made no good faith effort to do so, OTDA and the Contractor 

shall make every effort to resolve the deficiencies identified and to bring the Contractor into 

compliance with such requirements.   

 

6. OTDA will determine whether the Contractor is in non-compliance.  The Contractor will be found 

to be not in compliance when it is non-responsive, in whole or in part, to the EEO and/or M/WBE 

program requirements or requests. 

 

7. OTDA reserves the right to impose sanctions following a determination of non -compliance by a 

Contractor.  Sanctions may be imposed upon the Contractor whenever EEO and/or M/WBE 

program requirements have not been met in a timely and effective manner.  Any/all of the 

following sanctions may be imposed: 

 

 Disallowance of costs associated with such non-compliance; 

 Initiation of procedures to suspend or terminate the grant or contract;  

 Withholding of progress payments until such time as corrective actions have been undertaken 

by the Contractor to the satisfaction of OTDA; 

 Deleting Contractor’s name from bid lists for a specified period of time to be determined in 

the sole discretion of OTDA;  

 Report Contractor as non-responsible to NYS OSC Vendor Responsibility System; and 

 Other sanctions of which a Contractor has notice in writing prior to or during the p erformance 

of a contract. 

 

8. If OTDA is unsuccessful in its efforts, and, upon review, the OTDA Commissioner or his/her 

designee agrees that the Contractor is non-compliant, the Commissioner or his/her designee shall 

submit a written complaint to:  The New York State Department of Economic Development, 

Division of Minority and Women’s Business Development (“DMWBD”), regarding the 

                                                 
3
 Contractors may be requested to provide additional Compliance Reports and information (i) to verify payments made to 

M/WBEs, (ii) to verify M/WBE utilization and/or, (iii) as needed to evaluate any other aspect of Contractor compliance w ith the 

requirements set forth herein. 
4 Requests for a partial or total w aiver made subsequent to aw ard of a State Contract may be made at any time during the term 
of the State Contract but prior to the submission of a request for f inal payment on that State Contract. 
  

 



OTDA (Rev. 12/11) 

 

   7 

Contractor's noncompliance and shall recommend to DMWBD that it review and attempt to 

resolve the noncompliance matter. The Commiss ioner or his/her designee shall serve a copy of the 

complaint upon the Contractor by personal service or certified mail, return receipt requested.   

 

9. DMWBD shall attempt to resolve a noncompliance dispute.  If a resolution of the noncompliance 

dispute is satisfactory to the parties, the parties shall so indicate by signing a document indicating 

that the matter has been resolved and stating the terms of the resolution.  If a resolution is not 

possible, DMWBD shall refer the matter, within thirty days of the receipt of the complaint, to the 

American Arbitration Association for proceeding thereon, pursuant to statute (Executive Law § 

316) and regulation (5 NYCRR § 142.5).  

 

10. Nothing herein shall diminish or supersede OTDA’s authority and responsibility to enforce the 

requirements of its contracts.   

 

11. The Contractor agrees (i) to provide OTDA access to all documentation, records, reports, 

facilities, etc, which OTDA may deem necessary to determine Contractor compliance, and (ii) to 

be bound by the provisions of the Statute (Section 316) regarding possible fines, sanctions and 

penalties for violations of the Statute.     

 

NOTE:   Pursuant to Chapter 429 of the Laws of 2009, which amends Section 313 of the 

Statute, OTDA is required to post contractor utilization plans, and any applicable 

waivers on the agency website.    

 


