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l. PURPCSE

The purpose of this Directive is to advise social services districts
of the actions to be taken as a result of the federal court decision
in the case of Wstmller v. Sullivan. The deci sion overturns
federal policy of not allowing a spenddown of resources when
determning Medical Assistance (MA) eligibility for medically needy
(FP) individuals. This Directive only applies to case determ nations
for the period January 1, 1982 through February 28, 1989. A separate
Directive will be issued to provide instructions regarding resource
spenddown policy for case deterninations on and after March 1, 1989

BACKGROUND

Fromthe inception of the MA programin 1966 until |late 1980, federa
policy pernmitted the use of a resource spenddown when deternining
eligibility. This policy allowed an MA applicant whose resources

exceeded the resource standard to spenddown excess resources by
incurring nedical bills equal to or greater than any excess
resour ces

Ef fective January 1, 1982, New York State del eted resource spenddown
provisions fromthe State Plan (Plan Anendnent 82-9) in conpliance
with Health and Human Services Transmittal (80-58). However, it was
not until a July 10, 1986 Dear Conmissioner Letter that socia
services districts were directed to discontinue the resource
spenddown policy when determining MA eligibility. This delay was due
to ongoing discussions wth the federal governnent regarding their
interpretation of federal statute. The Departnent's State Plan
Amendnent and change in policy were challenged in the Westm |ller v.
Sul l'ivan class action, which was comrenced in U S. District Court,
Western District of New York, in Septenber, 1987.

The Medicare Catastrophic Coverage Act of 1988 (P.L. 100- 360)
i ncluded provisions that allowed New York State to reinstate a
resource spenddown policy. Ef fective March 1, 1989, Departnent
regul ati on 18 NYCRR Section 360-4.8(b) was pronulgatged to provide
for a resource spenddown and districts were instructed to inplenent
the new regulations in a February 15, 1989 G S nessage

Subsequently, the federal court decision in the case of Westmller v.
Sullivan reinstated the wuse of a resource spenddown for the period
January 1, 1982 through February 28, 1989. The resulting court order
signed February 6, 1990 directed the Departnment to identify class
menbers and provide restitution to such nenbers for nedical bills
that should have been paid by the MA programbut for the failure to
provi de a resource spenddown policy.
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The order defines class nmenbers as individuals in New York State who
applied for MA as nedically needy during the period January 1, 1982
through February 28, 1989 and who had for the nonth(s) coverage was
sought :

1. Resources in excess of the allowable MA standard; and

2. Incurred nedical bills that exceeded the ampunt of excess
resour ces

PROGRAM | MPLI CATI ONS

The court order in Westmiller v. Sullivan requires that districts
identify class nenbers from nedically needy cases denied MA due to
excess resources for the period January 1, 1982 through February 28,
1989 and provide restitution to such nenbers for nedical bills that
shoul d have been paid by MA if a resource spenddown policy had been
in effect at the time of the denial. Since the Departnent did not
restrict the spenddown of resources policy until July, 1986, district
reviews will be limted to case deternminations for the period July 1,
1986 through February 28, 1989

In conpliance with the court order, a list of potential class nenbers
was conpil ed by the Departnent fromthe foll ow ng:

1. cases tracked by districts as instructed in an Cctober 8, 1987
G S nmessage and forwarded to the Departnent in accordance with
an April 5, 1990 G S nessage (@S 87 MAO41l and G S 90 MAOL5);

2. fair hearing decisions, court actions and proceedi ngs concerni ng
denial of MA because of the lack of a policy pernmitting the use
of a resource spenddown or coded as MA hearings concerning
excess resources;

3. records from WS and MBL of MA cases denied due to excess
resour ces

The remai ni ng potential class nenbers are described in Section |IV.B.
Districts will be required to review the case records of these

individuals to identify class nenbers and to determne and provide
restitution, if any, to such nmenbers.

REQUI RED ACTI ON

As a result of the Westmller wv. Sullivan court order, soci al
services districts nust take the foll owi ng actions:

A Identification of C ass Menbers

Districts must reviewthe case records of nedically needy (FP)
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i ndi vi dual s deni ed Medi cal Assistance due to excess resources
for any nonth or nonths during the period July 1, 1986 through
February 28, 1989 in order to identify class nenbers.

If the MA application was denied solely due to excess resources
and the individual had nedical bills that were greater than the
anount of excess resources in the nonth(s) coverage was sought,
such individual shall be identified as a class nenber and
potentially eligible for repaynent of certain nedical bills.

Once an individual is identified as a Westmi |l er class nenber,

the social services district nmust conplete the follow ng steps

in accordance with instructions in this Directive:

1. rebudget the case using spenddown of resource provisions;

2. send required notices;

3. provide restitution for nedical bills that should have been
paid by the MA programif spenddown provisions had been in

effect at the tinme of the denial; and

4. report to the Departnent the nanes of identified class
menbers fromthe lists of potential class nenbers.

Mandat ory Revi ews

Local districts nust performa "Wstniller" case review of the
foll owi ng potential class nenbers:

1. I ndi viduals on the Departnent List

The Departnent has conpiled a |ist of potential Westmller
class nmenbers from district, fair hearing, WS and MBL
reports. The Departnent list will be sent to districts
upon release of this Directive. Districts nust review
these cases and neke restitution to identified class
menbers from this list within six nmonths of the date of
this Directive.

2. I ndi viduals Who Respond to the Notice to Medicaid Providers
and O fices for the Aging

The Departnent will send a copy of this notice (Attachnent

I1) to the foll ow ng: all hospitals, skilled nursing
facilities, health-related facilities, certified hone
heal th agencies with an MA provider agreenent, adult care
facilities and county offices for the aging. Posti ng of

the notice until March 31, 1991 will be requested.
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Local districts nust reviewthe cases of individuals who
request a "Westniller" review as a result of this posting.
These individual s have until August 31, 1991 to request
such a review Case reviews nust be conpleted and
restitution made to identified class nenbers wthin six
months of this Directive or within sixty days fromthe date
of request for the review, whichever date is later.

3. Individuals Who Respond to the Notice Entitled "To Anyone
Who WAs Deni ed Medi cai d Because of Excess Resources..."

The Departnent will send a copy of this notice (Attachnent
I1l) to all individuals with a currently open nedically
needy MA case within 30 days fromthe issuance of the
Directive.

Districts nust review the cases of individuals who request
a "Wstniller" review as a result of the notice. These
i ndi vidual s have until August 31, 1991 to request such a
revi ew. Case reviews nust be conpleted and restitution
made within six nonths of this Directive or wthin sixty
days from the date of request for the review, whichever
date is later.

4. Individuals with Currently Open Medi cal Assistance Cases

Districts must review at the next recertification all
currently open MA cases to determine if the individuals are
cl ass nenbers. Case reviews and restitution to identified
cl ass nenbers nust be nade within six nonths of the date of
this Directive or within sixty days of the case being
revi ewed, whi chever date is later. These revi ews nust
continue for one year fromthe date of this Directive.

5. I ndividuals with New or Pendi ng Applications

Districts nust determine if individuals with new or pending
MA applications are class nenbers. Case reviews and
restitution to identified class menbers nmust be made within
six nmonths of the date of this Directive or within sixty
days of the case review, whichever date is |later. These
reviews nust continue for one year fromthe date of this
Directive.

Budgeti ng Qui del i nes

Districts nust apply the following guidelines when using the
budgeting procedures in Section |V.D.

1. Al'l countabl e resources nust be consi dered when deternining
the total anount of resources.
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2. Al'l appropriate resource exenptions and di sregards nust be
given in accordance with the category of the individual

3. Each SSl-related individual is entitled to set aside up to
$1,500 of his/her resources as a burial fund exenption for
him or herself and another $1,500 burial fund for a
spouse. A non-SSI related individual is entitled to this
exenption only if there is a burial fund agreenent with a
bona fide funeral director

4. The excess resources nmust be offset by nedical bills in the
fol |l owi ng order: (1) bills for non-covered services; (2)
bills for services furni shed by non- parti ci pating
providers; (3) older viable unpaid bills; and (4) bills for
medi cal expenses payable by MA. (See 87 ADM 4.)

NOTE: A viable bill is defined as an unpaid bill where the

provider is still seeking paynent.

5. Vi abl e unpaid nedical bills fromthe pre-retroactive period
can be used to offset excess resources but cannot be paid
by Medi cai d.

6. If an individual has both excess resources and excess
income, nmedical bills nust be used first to offset excess
resources

D. Budgeti ng Procedures

The follow ng budgeting procedures nust be used on a nonth to
month basis, beginning with the first nonth coverage is sought
but no earlier than three nonths prior to the nonth of
application:

1. First Month

a. Det er mi ne the anobunt of countable resources the
i ndi vidual had as of the first day of the nonth.

b. Conpare the resources to the applicable MA resource
standard in effect at that time. The anmpbunt of excess
resour ces, if any, is the individual's liability

toward his/her nedical bills. (See Attachnent [V.)

C. Determine the anount of nedical bills that nmay be
appl i ed agai nst the excess resource anount. Thi s
includes bills incurred and/or paid in this nonth plus
any older viable wunpaid bills. (See Attachnent V,
exanple 3.)

d. Conpare the amount of nedical bills to the anount of
excess resources.
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(1) if the nmedical bills are greater than the anount
of excess resources, the individual is resource
eligible for the nonth.

(2) if the nmedical bills are I ess than the anpunt of
excess resources, the individual is ineligible
for MA coverage for the nonth.

e. Determine the ampunt of restitution to be made to

individuals who are MA resource eligible in the
fol |l owi ng manner:

(1) apply the excess resources to the nedical bills
in the order described in Section IV.C. 4.

(2) if the individual is otherwise eligible for M,
pay for any covered services incurred or paid in
the nmonth that were not used to spenddown the
excess resource anount. (See Section IV.F.)

2. Second Mont h

a.

For individuals determned eligible in the first
nont h:

(1) Deternine the anpbunt of any additional resources

acquired during the previ ous nmont h. The
additional resource anount, if any, is the
individual's liability t owar ds t he mont h' s

medi cal bills. (See Attachnment V, exanple 2.)

(2) Deternmine the anobunt of nedical bills. Thi s
includes bills incurred and/or paid in t he
month and any ol der viable bills not fully offset
during the first nonth.

(3) Conpare the anmount of nedical bills to the anount
of the individual's additional resources.

(a) If the nedical bills are greater than the

anount of addi ti onal r esour ces, t he
individual is resource eligible for the
nont h.

(b) If the medical bills are less than the

anount of addi ti onal r esour ces, t he
individual is ineligible for MA coverage for
the nmonth

(4) Deternmine the anpbunt of restitution to be nade to
i ndividuals who are resource eligible in the
fol |l owi ng manner:
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(a) apply the additional resources to t he
medical bills in the order described in
Section |V.C. 4.

(b) if the individual is otherwise eligible for
MA, pay for any covered services incurred or
paid in the nonth that were not used to
spenddown the additional resource anount.

For individuals deternined ineligible for MA coverage
inthe first nonth

(1

(2)

(3)

(4)

(5)

Determ ne the amount of countable resources the
i ndi vidual had as of the first day of the second
nont h.

Conpar e the resources to the applicable MA
resource standard in effect at that tine. The
anobunt of excess resources, if any, 1is the
individual's liability toward the nonth's nedi ca
bills.

Determ ne the anobunt of medical bills that may be
appl i ed agai nst the excess resource amount. This
includes bills incurred and/or paid in this
mont h, plus any ol der viable unpaid bills.

Conpare the amount of nedical bills to the anount
of excess resources.

(a) If the nedical bills are greater than the
anmount of excess resources, the individua
is resource eligible.

(b) If the nedical bills are less than the
anount of excess resources, the individua
is ineligible for MA coverage for the nonth.

Determ ne the anpunt of restitution to be nade to
i ndividuals who are eligible in the nonth in the
fol | owi ng manner:

(a) apply the excess resources to the nedical
bills in the order described in Section
IV.C. 4.

(b) if the individual is otherwise eligible for
MA, pay for any covered services incurred or
paid in the nonth that were not wused to
spenddown the excess resource anount.
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For subsequent nonths in which coverage is sought, follow the sane

budgeting procedures as indicated for the first two nonths.

See Attachnment V for budgeti ng exanpl es.

E.

Not i ces

In accordance with 87 ADM 48 and the court order, districts nust
send required notices to individuals who had a case revi ew under
Westmiller.

1.

The fol | owi ng notices must be sent to individuals
determned to be Westmiller class nenbers:

a. Notice of Medical Assi st ance Revi ew, DSS- 3868
(Attachnent WVI). The Westniller [|anguage on this
attachnent nust be inserted on the State nandated
form Include the nonth(s) and year of Westmller

eligibility in the space after "you had nedical bills
greater than your excess resources in the follow ng
mont h(s)";

b. Noti ce of Decision on Reinbursenent of Medical Bills
by t he Medi cal Assi st ance Pr ogr am DSS- 3869
(Attachnent VII);

c. Medi cal Assi stance Rei mbursenment Detail Form DSS-3870
(Attachnent VIII).

A Notice of Ineligibility as a Wstniller O ass Menber nust
be sent to individuals determined not to be Wstniller
class nenbers (Attachment |X). This denial notice is
specific to the Wstnmller case and nust be locally
r epr oduced.

Restitution

I'n

accordance with the court order and procedures in 87 ADM 48,

districts nust provide restitution to class nenbers as foll ows:

1.

pay unpaid bills at the MArate in effect on the date of
servi ce;

reinburse the actual anount paid by the class nenber or
others who paid bills on the class nenber's behal f.

Such paynent or reinbursenent nust be nmade within six nonths of

this

Directive or wthin sixty days of the case review,

whi chever date is |ater.
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G Reporting Requirenents
Districts nust submt to the Departnent the follow ng reports:
1. on or before Decenber 31, 1990 a listing of the nanmes of
all individuals thus far determ ned to be class nenbers.
2. on or before COctober 31, 1991 a listing of the nanes of all
i ndi vi dual s subsequently determ ned to be class nenbers.
In addition, the reports nmust include the follow ng infornation:
1. class nenber's CI N nunber and/or social security nunber.
2. if restitution was nmade, the ampunt of such restitution and
to whom paynent was nade.
3. if restitution was not nade, the reason it was not nade.
The reports nust be sent by required deadlines to:
Rut h A. Bongi ovanni, Director
Eligibility Policy
New York State Departnent of Social Services
Di vi si on of Medical Assistance
40 North Pearl Street
Al bany, NY 12243
V. SYSTEMS | MPLI CATI ONS
In 87 ADM 48, the Departnment issued instructions detailing "Systens
Inmplications" for social services districts when paynent and/or
rei mbursenent as a result of a court decision is required. Districts
must apply the systens inplications guidelines of that Directive when
processing Westnill er cases.
Vi . EFFECTI VE DATE

The provisions of this Directive are effective i mediately.

Jo- Ann A. Costantino
Deputy Conmi ssi oner
Di vi sion of Medical Assistance
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VI

ATTACHMENT |

Li st of Attachments

Li st of Attachnents
(avail abl e on-1ine)

Notice to Medicaid Providers and Local Ofices for the
Agi ng
(not avail able on-Iline)

Notice entitled "To Anyone Wwo Was Denied Medicaid
Because of Excess Resources"
(not avail able on-Iline)

Medi cal | y Needy I ncone and Resource Standards
(not avail able on-Iline)

Budget Exanpl es
(avail abl e on-1ine)

DSS- 3868, Notice of Medical Assistance Review
(not avail able on-Iline)

DSS- 3869, Notice of Decision on Reinbursenment of Medical
Bills by the Medical Assistance Program
(not avail able on-Iline)

DSS- 3870, Medical Assistance Rei nbursenent Detail Form
(not avail able on-Iline)

Notice of Ineligibility as a Wstnmller Cass Mnber
(avail abl e on-1ine)



ATTACHVENT V
Exanple 1

Rose Carter, age 67 and single, applied for MA on October 16, 1987. Her MA
case was opened Cctober 1, 1987 but denied for the retroactive period due to
excess resources. She was otherwise eligible during this period. This case
is being reviewed under Westnmiller for the period 7/87-9/87

Resour ces Medical Bills
7/ 87 - $10, 000 savi ngs account 7/87 - $ 8,000 hospital bil
8/ 87 - $10,000 savi ngs account 8/87 - $ 70 hospital bil
9/ 87 - $10, 000 savi ngs account 9/87 - % 60 outpatient bil
July
Resour ces Medical Bills
$10, 000 savings $8, 000 hospital bil

- 3,000 1987 MA Resource Standard
-1, 500 SSI burial reserve
$ 5,500 excess resources

$ 8, 000 nedi cal bills
-5,500 excess resources
$ 2,500 excess nedical bills

August
Resour ces Medical Bills
Countable - $0 $ 70 outpatient bil
Sept enber
Resour ces Medical Bills
Countable - $0 $ 60 outpatient bil
Di sposition
1. Rose Carter is a Wstniller class nmenber as her nedical bills exceeded

the anmpbunt of excess resources for the nonths coverage was sought.

2. There are no excess resources for August and Septenber since the
excess resources were conpletely offset by July's bill.

3. Medi cai d can pay for the following nedical bills at the MA rate
a. July- $2500 of the hospital bil

b. August - $70 outpatient bill (fully eligible)
C. Septenber - $60 outpatient bill (fully eligible)



ATTACHVENT V-2
Exanpl e 2

Jean Lewis, age 72 and single, applied for MA on Decenber 19, 1987. Her MA
case was opened Decenber 1, 1987 but denied for the retroactive period due
to excess resources. She was ot herwi se eligible during this period. The
case is being reviewed under Westniller for the period 9/87 - 11/87

Resour ces Medical Bills
9/87 - $10, 800 savi ngs acct. 9/ 87 - $20,000 hospital bil
10/ 87 - $15, 000 savi ngs acct. 10/ 87 - $15,000 hospital bil
11/87 - $ 9,000 savings acct. 11/87 - $ 80 outpatient bil
Sept enber
Resour ces Medical Bills
$10,800 savings $20, 000

- 3,000 1987 MA Resource Standard
-1, 500 SSI burial reserve
$ 6, 300 excess resources

$20,000 hospital bil
-6, 300 excess resources
$13, 700 excess bills

Cct ober
Resour ces Medical Bills
$15,000 savings 10/87 $15, 000
- 10, 800 savi ngs 9/87
$ 4, 200 excess resources
$15, 000 nedi cal bills
-4,200 excess resources
$10, 800 excess bills
Novenber
Resour ces Medical Bills
Countable - $0 $80 out patient bil
Di sposition
1. Jean Lewis is a Westm |l er class nmenber as her nedical bills exceeded

the anmpbunt of excess resources for the nonths coverage was sought.

2. The individual is entitled to the MA Resource Exenption Standard only
in Septenber (the first nonth coverage was given).

3. Even though the excess resources in Septenber were conpletely offset
by nedical bills, the individual acquired additional resources in
Cct ober. This additional resource anpbunt is the individual's

liability toward Cctober's bill
4. Medi cai d can pay for the following nedical bills at the MA rate
Septenber - $13, 700 of the Septenber hospital bil

a.
b. October - $10,800 of the Cctober hospital bil
c. Novenber - $80 outpatient bill (fully eligible)



ATTACHMENT V-3

Exanpl e 3

John Phillips, age 70, applied for MA on April 25, 1988. H s MA case was
opened April 1, 1988 but denied for the retroactive period due to excess
resources. He was otherwise eligible during this period. The case is being
revi ewed under Westmiller for the period 1/88 - 3/88. In addition to
medical bills in the retroactive period, M. Phillips has viable unpaid

bills fromnonths prior to the retro period

Resour ces Medical Bills
1/88 - $ 8,000 savings acct. pre-retro 11/87 - $ 1,500 home health svcs
2/88 - $ 8,000 savings acct. peri od 12/87 - $ 2,500 "
3/88 - $ 8,000 savings acct. retro period 1/88 - $ 2,000
" 2/88 - $ 1,900
3/88 - $ 2,100
January
Resour ces Medical Bills
$ 8,000 savi ngs 11/87 - $ 1,500 pre-retro
- 3,100 1988 MA Resource Standard 12/87 - $ 2,500 pre-retro
-1, 500 SSI burial reserve 1/88 - $ 2,000 retro period
$ 3,400 excess resources $ 6, 000 bills

$ 4,000 nedical bill (pre-retro)
- 3,400 excess resources
$ 600 excess bills (pre-retro)

$ 2,000 excess bills (January)

February
Resour ces Medical Bills
Count abl e - $0 $1, 900
Mar ch
Resour ces Medical Bills
Count abl e - $0 $2, 100
Di sposition
1. John Phillips is a Wstmller class nenber as his nedical bills
exceeded the anpbunt of excess resources for the nonths coverage was
sought .
2. Viable wunpaid nedical bills fromthe pre-retro period can be used to

"of fset" the excess resources but cannot be paid by Medicaid.
3. Medi cai d can pay for the following nedical bills at the MA rate
January - $2,000 (fully eligible)

a.
b. February - $1,900 (fully eligible)
c. March - $2,100 (fully eligible)



ATTACHVENT V-4

Exanpl e 4

Donald Cark, age 48, is a widower with two m nor children. He applied for
MA on August 15, 1987 for the entire famly. M. Cark was seeking coverage
for a hospital ©bill incurred by his daughter in August. H s MA case was
deni ed due to excess resources. In addition, the dark househol d has excess
i ncone, but is otherwise eligible. The case is being reviewed under
Westnmiller for the nonth of August. There were no nedical bills during the

retroactive period.

Resour ces | ncone Medical Bills

$ 9, 000 savi ngs acct $800 net $4, 000 hospital bil
August

Resource Eligibility Incone Eligibility
$ 9,000 savings $ 800 net incone

-5, 200 1987 MA Resource Std for 3 - 617 MA i ncone standard
$ 3,800 excess resources $ 183 nmont hly excess incone

anmount

$ 4,000 hospital bill $ 183 excess incone

- 3, 800 excess resources X 6 nmont hs

200 remai ning bill $ 1098 si x nmonth incone
- 183 excess incone liability

$ 17 renmining hospital bil
(not payabl e by Medi cai d)

Di sposition

1. Donald Cdark is a Wstmller <class nenber as his nedical bills
exceeded the anpunt of excess resources for the nonth coverage was
sought .

2. This non-SSl-related household is not entitled to the $1,500 buria

reserve exenption since there was no bona fide funeral agreenent.

3. When there are excess resources and excess incone, nedical bills
shoul d be used first to offset excess resources.

4. The household is ineligible for inpatient Medicaid coverage for August
as the six nonth excess incone liability was not net. They woul d,
however, be eligible for outpatient Medicaid coverage for August as
the nonthly excess incone liability was conpletely offset by nedical
bills.

NOTE: See 87 ADM4 for an explanation of the Excess |nconme Program



ATTACHVENT V-5
Exanpl e 5

Peter Smith, age 66, applied for
opened Decenber 1,
resour ces

MA on Decenber 12, 1986. H s MA case was
1986 but denied for the retroactive period due to excess

Resour ces

He was ot herwise eligible during this period.
revi ewed under Westmiller for the period 9/86 -

9/86 - $ 9,000 savings

The case is being
11/ 86.

Medical Bills

9/86 - $ 2,000 hospital bil

10/86- $ 8, 000 savi ngs 10/86 - $ 300 outpatient bil
11/86- $ 7,000 savi ngs 11/86 - $ 150 out patient bil
Sept enber
Resour ces Medical Bills
$ 9,000 savings $2, 000 hospital bil
-2,950 1986 MA Resource Standard
-1,500 SSI burial reserve
$ 4,500 excess resources
Cct ober
Resour ces Medical Bills
$ 8,000 savings $ 2,000 (Septenmber's bhill)
-2,950 1986 MA Resource Standard + 300 (Cctober's bill)
-1, 500 SSI burial reserve $ 2,300 viable unpaid bills
$ 3,550 excess resources
Novenber
Resour ces Medical Bills
$ 7,000 savings $ 2,000 (Septenmber's bhill)
-2,950 1986 MA Resource Standard + 300 (Cctober's bill)
-1, 500 SSI burial reserve + 150 (Novenber's bill)
$ 3,550 excess resources $ 2,450 viable unpaid bills
Di sposition
1. Peter Smith is not a Westniller class nmenber as in each nonth coverage
was sought, hi s excess resources exceeded the amobunt of his nedical
bills. His nanme would not be included in the Report to the
Department (see IV.G).
2. Since M. Smith is ineligible for MA in these nonths, a denial notice

must be sent to him (see Attachnent

IX) .



