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DIVISION:. Fanily and
TO Conmi ssi oners of Chi I dren
Soci al Services Servi ces
Directors of Preventive
Servi ces Agenci es DATE: WMay 11, 1990
SUBJECT: Enmer gency Shelter as Preventive Services: Cosentino

et al. v. Perales et al. (Court of Appeals)

SUGGESTED

DI STRI BUTI ON: Directors of Services
Child Wwelfare Staff
Preventive Services Staff
Staf f Devel opnent Coordi nators

CONTACT PERSON: Regi onal Office Directors:

Metropolitan, Fred Cantlo, Director 212-804-1198;
Al bany, John O Connor, Director, 518-432-2751;
Syracuse, Jack Klunp, Director, 315-428-3235;
Rochester, Linda Kurtz, Director, 716-238-8200;
Buf fal o, Linda Brown, Director, 716-347-3145.
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This letter is to provide you wth additional information about the
January 9, 1990 decision by the New York State Court of Appeals relating
to the Cosentino et al. v. Perales et al. lawsuit. You were notified of

that decision in a G S nessage on February 12, 1990. The result of the
decision is that effective January 9, 1990 there is no tine linit on the
provi si on of energency shelter as a preventive service.

The Court of Appeals decision upheld an earlier |ower court decision
i nval i dating Departnent Regulation 18 NYCRR 423.4(b)(4) which set a
limt of 90 days on the provision of enmergency shelter as a preventive
service and enjoining the Departnent (and |ocal social services
districts) from enforcing the regulatory limt. The prelimnary
i njunction had been issued in Supreme Court in New York County in Apri
1987 but had been stayed by various actions on appeals.

The Cosentino v. Perales |lawsuit involved allegations that actions by
New York City's Hunan Resources Admnistration led to inappropriate
pl acenent of <children in foster care because of honelessness or
i nadequat e housing and that the City allegedly failed to provide any
servi ces, including enmergency shelter, to the children and/or fanmly, to
prevent foster care. The plaintiffs argued that the regulatory
restrictions limting the provision of enmergency shelter as a preventive
service to no nore than 90 days acted agai nst the provision of energency

shelter at all in such cases and actually encouraged the inappropriate
use of foster care. They also argued that the restriction had no
factual base, that it conflicted with the purpose of the preventive

services law (Section 409-a of the Social Services Law) and that it was
arbitrary and capri ci ous.

In April 1987, the Supreme Court in New York County issued a decision
hol ding that "the 90-day rule is unrelated to the needs of the honeless
and is at odds with governing law'. The court also issued a prelimnary
i njunction enjoining the Departnent frominposing the 90-day restriction
on the provision of energency shelter as a preventive service. The
Depart nent appeal ed and obtained a stay of the |lower court's order
pendi ng the result of the appeal

The appeal to t he Appel | ate Di vi si on, First Departnment was
unsuccessful . The Appellate Division in its Sept enber 28, 1989
deci si on wunani nously upheld the issuance of the preliminary injunction
by the |l ower court which invalidated the regulation and enjoined the
Departnment from its application or enforcenent. The Departnent then
applied to the Court of Appeals for |leave to appeal. The Court of
Appeals denied that application on the basis that the prelimnary
injunction did not finally determne the issues of this case. The
result of this denial is to nake imedi ately effective, as of January 9,
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1990, the prelimnary injunction invalidating 18 NYCRR 423.4(b)(4) and
enjoining the Departnent (and |local districts) fromenforcing the 90-day
restriction on the provision of energency shelter as preventive
servi ces.

In consequence to this notification of the court action in this case,
| ocal districts are reminded that neither honel essness nor inadequate
housing alone is an appropriate reason for the placenent of children

into foster care. It is the |ong-standing policy of the Departnent that
a parent's financial or social condition, including honelessness or
living in inadequate housing, nay be a basis for the provision of
servi ces, including preventive services, but it is not an adequate

reason for renoval of children fromtheir hone and/or their placenent
into foster care.

Districts are reninded that,when energency shelter is provided as a
preventive service, eligibility and docunentati on standards requirenents
in 18 NYCRR 423.3 and 18 NYCRR 430.9 apply. |In addition, the provisions
of 18 NYCRR 423.5(j), which require that local districts explore and use
other available funding sources, such as Energency Assistance to Needy
Fam lies with Children (EAF) and |Incone Maintenance, prior to providing
energency shelter as a preventive service, remain in effect.

Additional policy communications regarding energency shelter as a
preventive service will be follow ng.

Joseph Seni de

Deputy Conmi ssi oner
Division of Family

and Children Services



