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DIVISION: Adult Services
TO Commi ssi oners of
Soci al Services

DATE: August 19, 1991

SUBJECT: Protective Services for Adults: Carification of
Article 77 of the Mental Hygiene Law Relating to the
Powers of Conservators to Make Pl acenent Deci sions
(In the Matter of Grinker v. Rose, State of New York
Court of Appeals)

SUGGESTED
DI STRI BUTI ON: Directors of Services
Adult Services Staff
Agency Attorneys
Staff Devel opment Coordi nators

CONTACT PERSON: Any questions concerning this rel ease should be
directed to your district's Adult Services
Representative at 1-800-342-3715 as fol |l ows:
I rvin Abel man ext. 432-2980 or (212) 804-1247
Kat hl een Crowe ext. 432-2996
M chael Mdnahan ext. 432-2864
Janet Morrissey ext. 432-2997

ATTACHVENTS: None
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The purpose of this transmttal is to advise |local social services districts
of a recent decision by the State of New York Court of Appeals which affects
the powers of conservators appointed under Article 77 of the Mental Hygiene
Law (MHL) to nake pl acenent decisions on behalf of conservatees.

Article 77 of the ML sets forth the provisions for the designation of a
conservator for the property of a person who has not been declared
inconpetent by a court but who "by reason of advanced age, illness,
infirmty, nental weakness, alcohol abuse, addiction to drugs, or other
cause has suffered inpairnment of his ability to care for his property or has
becone unable to provide for hinmself or others dependent wupon him for

support.” The primary duties of a conservator are to preserve, naintain and
care for the proposed conservatee's incone and assets. In accordance with
Section 77.19 of the MHL, the court nust, however, approve a plan for the
conservator to provide for the conservatee's well-being, including the
provision of necessary personal and social protective services to the
conservat ee. A nunber of courts have broadly interpreted this section of
Article 77 and have granted additional powers to a conservator, including

the right to nake placenment deci sions on behalf of a conservatee.

In a recent decision, |n the Matter of Grinker v. Rose, the State of New
York Court of Appeals concluded that Article 77 of the MHL was enacted to
preserve the property of persons who are unable to nmanage their own
af fairs. The court concluded that Section 77.19 of the MHL was intended to
authorize a grant of limted power over a conservatee's person incidentally
related to the primary power over property. The court unani nously rul ed
that Article 77 of the MHL cannot be utilized to nake placenent decisions
for conservatees. The court concluded that Section 77.19 "clearly does not
aut hori ze the potent personal transformation of involuntary commitnent of a
conservatee to a nursing hone.... The availability of such a significant
i nvol untary di spl acenent of personal liberty should be confined to a Mnta

Hygiene Law article 78 inconpetency proceeding, wth its full panoply of
procedural due process safeguards...."

Based on the Court of Appeals decision, any |local social services district
which seeks authority for the appointnent of a guardi an enpowered to nmake
pl acement decisions for a nmentally inpaired person will no | onger be able to
utilize Article 77 of the ML. Instead, the local district will have to
initiate i nconpetency proceedi ngs under Article 78 of the MHL

WIlliamE. Gould
Acting Deputy Conmi ssi oner
Di vi sion of Adult Services



