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The purpose of this release is to advise you of changes in federal |aw and
policy on the use of race, <color, or national origin as a consideration in
foster care and adoptive placenents and in the recruitnent of foster and
adoptive parents. This rel ease suppl enents the previous rel eased 96 ADM 2
on the subject and does not replace it.

President dinton signed "The Small Business Job Protection Act" on August
20, 1996. Section 1808, entitled "Renpval of Barriers to Interethnic
Adoption", anended several of the provisions of the Miultiethnic Placenent
Act of 1994 (MEPA). The maj or changes involved the elimnation of |anguage
explicitly permtting States to consider race and ethnicity as one of a
nurmber of factors used to determine the best interests of the child, and the
i mposition of fiscal penalties when a corrective action plan fails to bring
a state or other entity into conpliance with the | aw. In guidelines dated
June 5, 1997, the Administration for Children and Fanmilies (ACF) provided
gui dance and clarification on the changes and new provi si ons.

SUMVARY OF CHANGES AND NEW PROVI SI ONS

_ Elimnation of Key Terns: The terns "categorically", "solely", "or
otherwise discrininate in making a placenent decision, solely," were
elimnated from the provisions in the Miltiethnic Pl acenent Act of
1994 that prohibited the denial or delay of the opportunity to becone a
foster or adoptive parent, or to have a child placed in foster or adoptive
hone on the basis of race, color, or national origin. According to the
guidelines, the elinnation fromthe statute of these terms stresses that
any action nmeant to delay or deny placements on the basis of race, color, or

nati onal origin are prohibited. More specifically, the effect of the
elimnation fromthe statute of these terns is to "clarify that even where a
denial is not based on a categorical consideration, which is prohibited,

other actions that delay or deny placenents on the basis or race, color or
nati onal origin are prohibited."

_ Repeal of the "perm ssible consideration" provision: The intent was
to elinmnate any |anguage that could be misconstrued as allow ng States and
entities to "routinely" consider race, color or national origin when making
a placenent decision in the best interests of the child. According to the
gui del i nes, Congress wants to ensure that the "strict scrutiny" standard is
the only appropriate standard for evaluating the use of race, color or
national origin in foster care or adoptive placenents. Such consideration
can only be nmade when necessary to protect the best interests of the child
and when based on "concerns arising out of the circunstances of the

i ndi vidual case." "The prinmary nessage of the strict scrutiny standard in
this context is that only the npost conpelling reasons may serve to justify
consideration of race and ethnicity as part of a placenent decision." The

federal guidelines conclude that "occasions where race or ethnicity lawfully
may be considered in a placenent decision will be correspondingly rare.”
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_ Financial Penalties: The federal |aw al so subjects States and ot her
entities that receive federal funds to potentially significant graduated
financi al penalties t hat will vary for States according to their
popul ati on. States or agencies found out of conpliance may be given a
corrective plan and a period of six nonths to voluntarily cone into
conpl i ance. Conti nued nonconpliance or failure to inplenent a corrective
action plan can result in a reduction of federal funding of up to 5%in a
fiscal year for a State. O her agencies and entities nay lose all funds
paid by the State during the quarter. In addition, an individual has a
private right of action under the federal Civil Rights Act against the

of f endi ng agency.

_ Recr ui t nent : The requirenents in MEPA for the diligent recruitnment
of potential foster and adoptive famlies that reflect the ethnic and racial
diversity of the children in the State in need of honmes were retained.

| MPLEMENTATI ON

Department of Health and Human Services (DHHS): The two DHHS agenci es,
the Ofice of Cvil R ghts (OCR) and the Administration for Children and
Families (ACF) are developing a conmon protocol and review standards that
will be used in checking for conpliance with MEPA and the Interethnic

provi sions, devel oping corrective action plans, and inposing penalties. In
the interim OCR will continue to conduct independent reviews for conpliance
by States with the provisions of NEPA, while ACF wll begin their

prelinmnary review for MEPA during the 1997 federal fiscal year

State: The Ofice of Children and Family Services is disseninating this
INF to social services districts and voluntary authorized agenci es regardi ng
the amendnents to MEPA and the federal guidelines explaining the new
interethnic provisions. We are proposing to further anend the regul ati ons
to ensure that the | anguage provides no nisconception of the use of race,
color or national origin in placenent decisions except as narrowy defined
in the federal guidelines. Fol | owi ng publication of the regulatory
anendnent to 18NYCRR 421.18 (c), addi tional information explaining the
anendnent and any changes to 96 ADM2 will be di ssem nat ed.

In the interim as previously stressed in 96 ADM 2:

- State policy has been and continues to be that all qualified
foster and adoptive applicants nust be given an equal opportunity
to foster or adopt a waiting child. Addi tionally, agenci es

cannot utilize other types of standards that otherw se have the
ef fect of excluding certain racial, cultural, or ethnic groups of
prospective parents.

- In the best interests of the child, consideration of race and
ethnicity must be based on an individualized determination by the
agency/ wor ker that the needs of the child and facts and
circunstances of the specific case require such consideration
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Any pl acenent policy t hat t akes race or ethnicity into
consi derati on may be subject to the "strict scrutiny" standard to
determi ne whether it satisfies federal |aw

- Both State regulations and the federal guidelines require
agencies involved in the recruitnent of foster and adoptive
parents to have a conprehensive recruitnent plan. This plan nust
generate a pool of parents that reflect the racial and ethnic
diversity of the children waiting for placenents.

Chapter 436 of the Laws of 1997 renames the Departnent of Social
Services as the Departnent of Family Assistance conprised of two
i ndependent offices -- the Ofice of Children and Fanily Services
and the Ofice of Tenporary and Disability Assistance. Upon t he
execution of a Menorandum of Understandi ng and conpliance with the
Cvil Services Laws, responsibility specified in that Chapter Law,
will be transferred fromthe former Departnent of Social Services
to the Ofice of Children and Family Services (OCFS) and fully
integrated with the functions and duties of the forner Division for
Yout h.

WIlliamF. Baccaglini
Di rector
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