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Pur pose

The purpose of this letter is to clarify to social service districts
the treatnent of Suppl enental Needs Trusts and Reverse Annuity Mrtgage
| oans for Tenporary Assistance, Food Stanmps and the Hone Energy
Assi st ance Program

Suppl enent al Needs Trusts

A. I ntroduction

Chapter 433 of the Laws of 1993 enacted Section 7-1.12 of the Estates,
Powers and Trusts Law (EPTL) which allows for the establishnment of
Suppl emrental Needs Trusts (SNTs) for individuals with severe and
chronic or persistent disabilities.

The intent of this Law was to provide a statutory franework for the use
of trusts to neet the suppl enental needs of persons with disabilities
whose basic needs are nmet through government benefits. The purpose is

to encourage future care planning by instilling greater confidence in
famlies of persons wth disabilities that the trusts they establish
for recipients of governnent assistance will be used for the purposes
t hey intend.

SNTs are frequently encountered nore when deternmining eligibility for
Medi caid than TA or FS. This occurs since individuals that qualify for
SNTs are normally in receipt of some form of federal disability
benefits (i.e. SSI, RSD etc.) which nay reduce the |likelihood of
qualifying for TA or FS benefits. However, in recent nonths, this
O fice has received several questions from districts regarding the
treatment of SNTs for TA and FS eligibility.

B. SNT Definition

A SNT is a discretionary trust established for the benefit of an
individual of any age with a severe and chronic or persistent
di sability, designed to supplenent, not supplant, governnment benefits
or assistance for which the individual is otherw se eligible. Under the
terms of such a trust:

o] t he beneficiary does not have the power to assign, encunber,
direct, distribute or authorize distributions fromthe trust;
and

o] the trust docunent generally prohibits the trustee from

expending the trust assets in any way that would dimnish
the beneficiary's eligibility for or receipt of any type of
government benefit.
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The courts cannot mandate the invasion of the principal of a SNT if
this woul d reduce the beneficiary's eligibility for governnent
benefits. However, actual disbursements from the trust may be
considered to be inconme or resources of the beneficiary under the rules
of the specific government program

If the trust instrunent provides for the rel ease of disbursenents for
food, clothing or shelter it nmust also contain a provision stating that
if such «clause would result in the | oss of government benefits, then
the provision would be voided and the trustee's authority to nake
di sbursenents for these purposes ternm nated. Trusts providing for food,
clothing or shelter disbursenents that do not contain this provision do
not qualify as a SNIT.

C. Treatnment of SNTs for Tenporary Assistance

Very few TA a/r's are likely to possess a SNI. Nonet hel ess, t he
treatnent of SNTs for TA is outlined bel ow

1. Resour ces

A SNT is not considered an avail able resource for the purpose
of determining TAeligibility. In addition, a district mnust
not require a TA applicant/recipient (a/r) as a condition of
eligibility to petition the court to release an SNT for basic
mai nt enance, since the statute specifically precludes the
court fromrel easing funds under these conditions.

2. Lunp Suns
Under Ofice regulation 352.29(h) any lunp sum incone

received by a TA recipient nmust be budgeted to calculate a
period of ineligibility for TA The source of incone used to

establish an SNT can vary greatly i ncl udi ng | awsui t
settlenents, inheritances, etc. |If a TA recipient receives a
[ unp sum t he district nmust determine a period of

ineligibility, in accordance with O fice regulations, even if
it is the recipients intent to later establish an SNT with the
[ unp sum funds.

However, if the lunp sumnonies are not available to the TA
reci pient because the receipt of the Ilunp sum  noni es
si mul taneously coincides with the creation of an SNT, then no

period of ineligibility must be determ ned. For exanple, a
disabled TA recipient will receive a |lawsuit settlenment that
has been set up to be placed directly into an SNT. In this
i nstance, no lunp sum period of ineligibility nust be

cal cul at ed.
3. I ncome
The EPTL specifically provides that disbursements froman SNT

nust be consi dered under the rules of the governnent program
fromwhi ch a person is receiving benefits.
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Ofice regulation 352.16(a) governs the treatnent of trust
i ncome for Tenporary Assistance programs. This rule requires
that incone earmarked for a specific purpose nust be exenpted
for TA unless it supplenents benefits provided for in the TA
standard of need. Since the TA standard of need is inclusive,
i ncluding basic maintenance itenms required for day-to-day
living such as shelter, energy, food etc., disbursenents from
a SNT nmust be considered incone and budgeted to determne
eligibility and benefit unless the disbursenment is clearly for
an itemnot provided for in the standard of need.

The following are sonme (but not all) disbursenents that would
be exenpt and not counted as incone for TA:

o education expenses (for exanple: tuition, cost of
school supplies, etc.)

o nedi cal expenses, including the cost of private health
i nsurance, or nedical expenses not covered by Medicaid
or health insurance

o childcare costs

0 expenses related to special needs of the disabled
beneficiary (housekeepers, ai ds, soci al wor ker s,
t herapi sts, vocational rehabilitation aides, etc.)

o | egal expenses

0 any other expense not provided for in the TA standard
of need.

The following are sonme (but not all) disbursenents that would
not be exenpt and nust be counted as incone for TA:

0o cash expenditures or reinbursenent for day-to-day
living expenses

o cash expenditures or reinbursenent for hobbi es,
vacations, recreation or entertainnent

o cash expenditures or reinbursement for any other
expenses which are provided for in the TA standard of
need.

SSI InterimAssistance/Li ens

The statute specifically provides that in the event a SNT is
established fromthe proceeds of a retroactive SSI paynent,
the district nay recover Safety Net Assistance (SNA) benefits
provided as SSI interimassistance.
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The Law al so provides that a SNT is not considered an asset of
the beneficiary for purposes of recovery under section 104 of
the Social Services Law. Accordingly, no action can be brought
against the trust or the trustee to recover the cost of
assi st ance.

D. Treatnent of SNTs for Food Stanps

Resour ces/ | ncone

Resources having a cash value which is not accessible to the
househol d, such as irrevocable trust funds, nmust be excluded as a
resource. Accordingly, neither the trust principle, nor interest
accruing to the trust, would be countable as inconme or resources
for Food Stanps. Any cash disbursenents, however, nust be eval uated
under normal FS budgeting rules.

Di sbursenments froma SNT may be excl udabl e from household i ncone if
they are reinbursenments for past or future expenses that do not
exceed actual expenses and are not a gain or benefit to the

househol d. To be excl uded, rei nbursements nust be for an
identified expense other than normal |iving expenses. Disbursenents
made directly to Food Stanp household for nornmal household 1iving
expenses, such as rent or nortgage, personal clothing, or food

eaten at home are a gain or benefit and, therefore, are counted as
i ncone.

A SNT disbursenent that is not payable to the household, but is
instead directed to a third party woul d be excluded from countable
income as a vendor paynent. To the extent that the vendor paynent
neets expenses that would otherwi se be allowed as deductions such
as shelter, nedical costs or childcare, however, the expense woul d
not be allowed as a deduction

E. Treatnent of SNTs for HEAP

1. Resources

A SNT is not considered an available resource when determ ning
eligibility for energency HEAP. Also, a district nust not require a
HEAP applicant as a condition of eligibility to petition the court
to release an SNT to aneliorate the enmergency. All resources are
not consi dered when determining eligibility for regul ar HEAP

2. I ncone

Di sbursenments froman SNT are treated in the same manner for HEAP
as they are under TA prograns. Specifically, incone earnarked for a

speci fic purpose nmust be exenpted for HEAP unless it is bei ng
used to provide for everyday |living expenses. In the event
di sbursenents are wused for ever yday living expenses t he

funds nust be considered available incone and budgeted in
determ ning HEAP eligibility. The exenptions specified above in C 3
apply to HEAP as well as TA.
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Reverse Annuity Mrtgages

A

I ntroduction

Under reverse nortgages, qualifying individuals can borrow agai nst
the equity in their hone. Usually the household receives nonthly

paynments, less interest and fees, for a set period. The nortgage
holder will hold a lien on the property wuntil repaynment is
conpl et ed.

Treat nent of RAM Loans for Tenporary Assi stance

The treatnent of RAM I oans for tenporary assi stance depends on the
case category of the individual who has entered into RAM I oan
arrangenent .

1. Federal Categories

For Family Assistance (FA - case type 11) and federal ly
participating Safety Net Assistance (SNA-FP - —case type 12)
applicant/recipients (a/r's), the proceeds received froma reverse
nortgage | oan are exenpt and di sregarded as inconme and resources in
determining eligibility and degree of need.

2. Non- Federal Category

For Safety Net Assistance Federally Not Participating (SNA - case
types 16 and 17) a/r's, the proceeds received froma RAM I oan are
not exenpt and nust be counted as wunearned incone. For these

i ndividuals, RAM I oan proceeds nust be budgeted as unearned incone
source code "08" (upstate WVB)) or income source code "04" (NYC
W) if they are received as nonthly paynments, or budgeted as |unp
sumif they are received on a onetine only basis.

Accunul at ed proceeds from RAM | oans nmust be treated as a resource
for federally not participating SNA a/r's.

C. Treatment of RAM Loans for Food Stanps

For Food Stanps, noney received in recurring amounts or in a lunp
sum as part of a reverse annuity nortgage which can be determ ned
to be a loan is excluded as incone. |If repaynent on the reverse
annuity nortgage is nade, either by the client repaying the |oan
directly or by the property reverting to the bank, it neets the
acceptable definition of a |oan. Docunmentation that the incone from
the reverse nortgage is a |l oan, such as a copy of the | oan docunent
signed by both parties, should be retained in the case record.
Accumnul at ed proceeds froma RAM | oan, however, nust be counted as a
resource for Food Stanps.
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D. Treatnent of RAM Loans for HEAP
For the Hone Energy Assistance Program (HEAP), proceeds from a
reverse annuity nortgage loan continue to be exenpt for both
regul ar and energency HEAP.

IV. Effective Date

Since this INF sinply clarifies existing policy, there is no effective
dat e.

Patricia A. Stevens
Deputy Conm ssi oner
Di vi sion of Tenporary Assistance



