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Notice of Adoption

Temporary and Disability Assistance, Office of
(SUBMITTING AGENCY)

[x] This adoption will amend the NYCRR.
[ ] This adoption will not amend the NYCRR.
NOTE: Typing and submission instructions are at the end of this form. Please be sure to COMPLETE ALL ITEMS. Incomplete
forms will be cause for rejection of this notice. change in text

1. Action taken:
Addition of new Part 304 and

§ 304.1 to Title

18 NYCRR

[ ] "X" box if the rule was originally proposed as a consensus rule making.
2. Effective date of rule:

(x]

Date this notice is published in the State Register.

[ ] This is a "rate making" as defined in SAPA §102(2)(a)(ii), and, is effective as follows:
[] Date of filing.
[ ] Other date (specify):
[ ] Other date (specify):
[]

_ days after filing.

3. Statutory authority under which the rule was adopted:
Social Services Law §§ 17(a)-(b), and ij), 20(2)(b), 20(3)(d), 34(3)(c)-(e), and 34(6)

4. Subject of the rule:
Emergency measures for the homeless during inclement winter weather

5. Purpose of the rule:
To mitigate the effects and impact of inclement winter weather on individuals experiencing homelessness
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13. Assessment of Public Comment (includes legislative comments)
(COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS):

[x]

Attached is an assessment of public comment.
No particular form is required, and it need only include comments not addressed in any previously
published assessment for this rule. However, the assessment must. be based on any written comments
received by the agency or any comments presented at any public hearing held by the agency about this
rule (include legislative comment). It must contain a summary and an analysis of the issues raised and
significant alternatives suggested, a statement of the reason(s) why any significant alternatives were not
incorporated, and a description of any changes made as a result of such comments.
[ ] An assessment is not attached because no comments were received.
[] An assessment is not required because this action is for a "rate making" as defined in SAPA §102(2)
(a)(ii).
14. Referenced material (check one box):
[x] No information is being incorporated by reference in this rule.
[ ] This rule contains referenced material in the following Parts, sections, subdivisions or paragraphs:

15. Initial Review of Rule (SAPA §207)
(SELECT AND COMPLETE ONE)
A.

[x]

B. [ ]

As a rule that requires a RFA, RAFA or JIS, this rule will be initially reviewed in the calendar year
, which is no later than the.3rd year after the year in which this rule is being adopted.
2020
As a rule that requires a RFA, RAFA or JIS, this rule will be initially reviewed in the calendar year .
which is the 4th or 5th year after the year in which this rule is being adopted. This review
period, justification for proposing same, and invitation for public comment thereon, were contained
in a RFA, RAFA or JIS:
Attached is an assessment of public comment on the issue of the 4 or 5-year initial review period;
or
An assessment of public comment on the 4 or 5-year initial review period is not attached because
no comments were received on the issue.

C. [ ] As a rule that does not require a RFA, RAFA or JIS, this rule will be initially reviewed in the calendar
which is no later than the 5th year after the year in which this rule is being adopted.
year
D. [ ] Not Applicable. This is a "rate making" or a "consensus rule," or a repeal of a rule.

New Part 304 is added to Title 18 of the NYCRR to read as follows:
PART 304
PROTECTION OF VULNERABLE HOMELESS PERSONS
(Statutory authority: Social Services Law §§ 17[a]-[b], and [j], 20[2][b], 20[3][d], 34[3][c]-[e],
and 34[6])
Sec.
304.1

Emergency Measures for the Homeless During Inclement Winter Weather.

§ 304.1 of Title 18 of the NYCRR is revised to read as follows:
§ 304.1 Emergency Measures for the Homeless During Inclement Winter Weather.
(a) For purposes of this section, “inclement winter weather” shall mean air temperatures at or
below 32 degrees Fahrenheit, including National Weather Service calculations for
windchill.
(b) In order to mitigate the effects of inclement winter weather and the resulting impacts of
such weather on individuals experiencing homelessness, each social service district shall:
(1) work with police agencies, including the New York State Police, and state agencies to
take all necessary steps to identify individuals reasonably believed to be homeless and
unwilling or unable to find the shelter necessary for safety and health in inclement
winter weather, and to direct and offer to move such individuals to the appropriate
sheltered facilities;
(2) take all necessary steps to extend, or to have providers extend, shelter hours, to allow
individuals experiencing homelessness to remain indoors;
(3) instruct homeless service outreach workers to work with other relevant personnel and
to work with local police in relation to the involuntary transport of [at-risk] individuals
who refuse to go inside and who appear to be mentally ill and at-risk for cold-related
injuries to appropriate facilities for assessment consistent with the provisions of section
9.41 of the Mental Hygiene Law;
(4) work in coordination with the State Police and all police agencies to ensure that
individuals facing homelessness receive assistance as needed to protect their health and
safety; and
(5) ensure that all facilities used to shelter homeless individuals during periods of
inclement winter weather are safe, clean, and well-maintained and supervised, as

required by state and local laws, regulations, administrative directives, and guidelines
including local building and fire codes.

Assessment of Public Comments
The Office of Temporary and Disability Assistance (OTDA) received one comment relative to the
regulation.
The comment suggested that the definition of “inclement winter weather” used in 18 NYCRR
§ 304.1 – air temperatures at or below 32 degrees Fahrenheit, including National Weather Service
calculations for windchill – is too low and limits the regulation’s effectiveness in reducing the risk
of cold-related injuries such as frostbite and hypothermia posed to individuals experiencing
homelessness. OTDA asserts that it would not be feasible to successfully implement the
regulation if the definition of “inclement winter weather” was expanded to include
temperatures in excess of 32 degrees Fahrenheit, including windchill. Furthermore, OTDA
notes that § 304.1 establishes a minimum temperature threshold at which measures must be taken
by social services districts (SSDs) to protect the homeless from inclement winter weather; SSDs
may elect to take additional measures, beyond those required by OTDA, to protect homeless
individuals from inclement winter weather.
The comment also suggested that OTDA amend § 304.1 to require that emergency shelters remain
open and accessible for the duration of periods of inclement winter weather, rather than between
certain defined hours – for example, between the hours of 4:00 P.M. and 8:00 A.M. – during such
periods. OTDA notes that § 304.1 already requires that SSDs “take all necessary steps to extend,
or to have providers extend, shelter hours, to allow individuals experiencing homelessness to
remain indoors” during periods of inclement winter weather. This provision applies to all
inclement winter weather irrespective of the time of day or night. Consequently, OTDA asserts
that such an amendment to the regulation is unnecessary.

ANDREW M. CUOMO
Governor

SAMUEL D. ROBERTS
Commissioner
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CERTIFICATION
I hereby certify that the attached amendments adding Part 304 and § 304.1 to Title 18 of
the Official Compilation of Codes, Rules, and Regulations of the State of New York are duly adopted
by me, Commissioner Samuel D. Roberts, on this date pursuant to authority vested in the New York
State Office of Temporary and Disability Assistance (OTDA) by Social Services Law §§ 17(a)-(b),
and (j), 20(2)(b), 20(3)(d), 34(3)(c)-(e), and 34(6). These amendments shall be effective upon
publication of the Notice of Adoption in the New York State Register.
The Notice of Emergency Adoption and Proposed Rule Making for these amendments was
previously published in the New York State Register on January 4, 2017, under I.D. No. TDA-0117-00002-EP.
The Notice of Emergency Adoption and Revised Rule Making for these amendments was
previously published in the New York State Register on April 5, 2017, under I.D. No. TDA-01-1700002-ERP.
No other publication of prior notice is required by statute.

/s/ Samuel D. Roberts
____________________________

05/16/17
____________________________

Samuel D. Roberts
Commissioner

Date
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