! ADM NI STRATI VE DI RECTI VE ! TRANSM TTAL: 90 ADM 29
DIVISION: Medical
TO Commi ssi oners of Assi st ance
Soci al Services
DATE: Septenber 6, 1990
SUBJECT: Medical Assistance Eligibility: Determnation of

Undue Hardshi p For Spousal | npoverishnment And
Transfer O Assets

SUGGESTED !
DI STRIBUTI ON: | Medi cal Assistance Staff
I Fair Hearing Staff
I Legal Staff
I Staff Devel opnent Coordinators
1
|
CONTACT !
PERSON: ' MA Eligibility County Representative
I at 1-800-342-3715, extension 3-7581
I MA New York City Representative at (212) 587-4853
|
;
ATTACHVENTS: I Attachnment | - Information Notice To Couples Wth
! An Institutionalized Spouse (avail able
! on-1ine)
1
|
| Attachment |l - Effect O Transfers OF Resources On
| Medi cal Assistance Eligibility
| (avail abl e on-1ine)
l
l
FI LI NG REFERENCES
Pr evi ous ! Rel eases I Dept. Regs. |Soc. Serv. | Manual Ref.]Msc. Ref
ADMs/ INFs | Cancelled | lLaw & Ot her | !
! ! I Legal Ref. | !
1 1 1 1 1
| | | | |
89 ADM 45 ! 1360-4.4(c) 366.5 ! 1904 S029
89 ADM 47 ! 1360- 10 1366-cC ! !
90 I NF-19 ! 1370.2(c)(6) | MCCA of ! !
l l 1 1988 l l
! ! I FSA of 1988 | !
l l l l
1 1 1 1
| | | |

DSS- 296EL (REV. 9/ 89)



Date Septenber 6, 1990
Trans. No. 90 ADM 29 Page No. 2
l. PURPCSE

The purpose of this release is to notify social services districts of
revisions to the definitions of undue hardship under the transfer of
assets and spousal inpoverishnment provisions of the Medical Assistance
(MA) Program

BACKGROUND

The provisions of the Medicare Catastrophic Coverage Act of 1988
(MCCA) , as anmended by the Family Support Act of 1988, regarding
transfer of assets and spousal inpoverishnment becane effective in New
York State Cctober 1, 1989. Effective Novenber 22, 1989, the
Departnment filed regulations on an energency basis inplenenting these
MCCA provisions. The Departnent also issued inplenmenting instructions

in Admnistrative Directive 89 ADM 45, "Transfer of Resour ce
Provisions Under the Medical Assistance Program" and in 89 ADM 47,
"Tr eat ment of | ncomre and Resour ces for Institutionalized

Spouses/ | ndi vi dual s and Legal |y Responsi bl e Rel atives."

As a result of comments received on the enmergency regulations, the
Department revised the regulations and refiled them on an energency
basis effective June 1, 1990. Anong the revisions were changes to the
definitions of undue hardship set forth in 18 NYCRR 360-4.4(c) and
360-4.10(a), and included in 89 ADM 45 and 89 ADM 47.

PROGRAM | MPLI CATI ONS

A Undue Hardship - Spousal | npoveri shnent

In determning the resources of an institutionalized spouse at
the tinme of application for MA, all the countable resources of
the couple nust be considered to be avail abl e to the
institutionalized spouse, but only to the extent that the anount
of such resources exceeds the naxi mum community spouse resource
al | owance. Section 366-c of Social Services Law (SSL) clarifies
that, notw thstandi ng any other provision of |aw, such resources
are consi der ed available to the institutionalized spouse.
Therefore, iif the comunity spouse fails or refuses to cooperate
in providing necessary information about his/her resources, such
refusal shall be reason for denying MA for the institutionalized
spouse because eligibility cannot be determ ned. If such a
denial will result in wundue hardshinp, and an assignnment of
support is executed or the institutionalized spouse is unable to
execute such an assignnent due to physical or mental inpairnent,
MA nust be authorized, and the case nust be referred to the
social services district legal staff for appropriate action.
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Section 360-4.10(a)(11) has been revised by adding a new clause
(d) under subparagraph (iv), to read as foll ows:

"(11) Undue hardshi p nmeans a situation where:

(i) a comunity spouse fails or refuses to cooperate in
provi di ng necessary i nformation about hi s/ her
resour ces;

(ii) the institutionalized spouse is otherwise eligible for
MA;

(iii) the institutionalized spouse is wunable to obtain
appropriate nedical care without the provision of M,
and

(iv)(a) the comunity spouse's whereabouts are unknown; or

(b) the community spouse is incapable of providing the
required i nformation due to illness or nenta
i ncapacity; or

(c) the conmunity spouse lived apart from the
institutionalized spouse i Mmedi atel y prior to
institutionalization; or

(d) due to the action or inaction of the comunity spouse,
other than the failure or refusal to cooperate in
provi di ng necessary i nformation about hi s/ her
resour ces, the institutionalized spouse will be in
need of protection from actual or threatened harm
negl ect, or hazardous conditions if discharged from an
appropriate nedical setting."

If the requirements of subparagraphs (i), (ii), (iii) and (iv)
are nmet, assistance shall not be denied for an institutionalized
spouse.

The addition of clause (d) under subparagraph (iv) results in
additional situations wunder which wundue hardship may be net.
Such situations would include, for exanple, a situation where the
institutionalized spouse, if discharged froma nursing hone,
woul d be in danger of harm neglect, or hazardous conditions in
the honme because the conmunity spouse has threatened to harmthe
institutionalized spouse or has threatened not to provide or
arrange for necessary care.

B. Undue Hardship - Transfer of Assets

Section 360-4.4(c)(2)(ii) has been anmended to clarify that the
undue hardship exception to the transfer of resources rule wll
be applied only to individuals who are not able to nake a
sati sfactory showi ng that a resource was transferred exclusively
for a purpose other than to qualify: for nursing care and rel ated
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V.

services in a nursing facility; for a level of care provided in a
hospital which is equivalent to the level of care provided in a
nursing facility; or for care, services or supplies furnished
pursuant to a wai ver under Section 1915(c) of the Social Security
Act .

Section 360-4.4(c)(2)(ii)(d)(2) now reads as follows:

"(2) in the absence of a satisfactory showing under subclause
(1), it is determned that the denial of eligibility will result
in an undue hardshi p. Denial of eligibility will result in an
undue hardship if the institutionalized individual is: (i)
otherwise eligible for MA; (ii) wunable to obtain appropriate
nedical care wthout the provision of MA, and (iii) despite
hi s/ her best efforts, wunable to have the transferred resource
returned or to receive fair market value for the resource. Best
efforts include cooperating, as deenmed appropriate by the
conmi ssioner of the social services district, in the pursuit of
the return of such resource.”

Previously, districts were instructed that undue hardship could
not be considered to exist if the resource in question was
transferred to any relative of the individual. Concern was
expressed that such a policy would not protect individuals who
had no control over the circunstances of the transfer (i.e., the
relative coerced the individual into transferring the resource
through actual or threatened abuse, or the relative has
nm sappropriated the resource without the individual's know edge
or has made an unauthorized transfer). In such circunstances, an
i ndi vi dual should be able to show that the resource was
transferred for a purpose other than to qualify for nursing
facility level of care or waivered services. Therefore, the
former distinction between transfers to relatives and transfers
to non-relatives has been elimnated, and the undue hardship
provi sions now apply to both types of transfers. However, an
i ndividual nust cooperate as deened appropriate by the socia
services district in pursuing the return of the resource.

Revi sed Noti ces

As a result of the changes to the undue hardship definitions, it
is necessary to revise the "Information Notice to Couples Wth an
Institutionalized Spouse" contained in 89 ADM47, and the notice
"Effect of Transfers of Resources on Medi cal Assi st ance
Eligibility" contained in 89 ADMA45, to include the new
definitions of undue hardship.

REQUI RED ACTI ON

A

Spousal | npoveri shnent

The i ndi vi dual / representative nust docunent the need for
protection fromactual or threatened harm neglect, or hazardous
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conditions if the individual is discharged from an appropriate
nedi cal setting. This may be established by use of records from
the district's Protective Services for Adults (PSA) Unit or from
| aw enforcenment agencies or other social services agencies which
indicate a history of or potential for abuse or neglect. In the
absence of such records, affidavits nust be obtained from ot her
persons having know edge of the individual's situation and the
hi story of or potential for harmor neglect.

Transfer of Assets

An individual who is unable to denonstrate that a transfer was
nade exclusively for a purpose other than to qualify for certain
services wunder the MA Program nmust cooperate as deened
appropriate by the social services district in pursuing the
return of the resource, or obtaining fair market value for the

resource. The social services district nust determ ne the cost
ef fecti veness and reasonabl eness of pursuing the return of the
resource, and nmay require the individual to take any reasonabl e

actions, including pursuing the return of the resource in a court
of | aw.

Sone cases involving the transfer of assets by a physically or
nentally inpaired adult will warrant a referral to the district's
PSA Unit for an investigation and assessnent of the situation and
the provision of any services which may be necessary. Therefore,
districts nust assure that appropriate cases are identified and
referred to PSA.

Noti ce Requirenents

Due to the revision of the definitions of wundue hardship
contained in the "Information Notice to Couples Wth an
Institutionalized Spouse" (Attachment 1) and the notice "Effect
of Transfers of Resources on Medical Assistance Eligibility"

(Attachnent 11), the Departnent will distribute these revised
notices to all nedical institutions, nursing facilities, and Long
Term Honme Health Care Program providers. Soci al services

districts are required to nake these notices available to al
persons requesting such information, and are required to include

t hese noti ces with al | MA  applications i nvol vi ng an
institutionalized spouse. These notices are mandated, and nust
be reproduced by the district wthout nodification wuntil such

time as they becone available fromthis Departnent.

| mpl enent ati on Date

The new definitions of wundue hardship nust be utilized when
determining eligibility in spousal inpoverishnment and transfer of
assets situations, for all applications filed on, or pending on
or after June 1, 1990. In addition, any case brought to the
attention of the district which was denied as not neeting the
previous definition of undue hardship mnust be re-evaluated to
determine if, based on revised definitions, undue hardship
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currently exists. Any i ndividual neeting the revised definition
of undue hardship at the tinme of his/her original application
nust be authorized as of the nonth of application (including the
retroactive period), if otherw se eligible.
V. SYSTENMS | MPLI CATI ONS
None.
A/ EFFECTI VE DATE
The provisions of this ADM are effective Septenber 30, 1990,
retroactive to June 1, 1990, the filing date of the revised

regul ati ons.

Jo-Ann A Costantino
Deputy Conmi ssi oner

Di vi sion of Medical Assistance
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| NFORVATI ON NOTI CE TO COUPLES W TH AN | NSTI TUTI ONALI ZED SPOUSE

Medi caid is an assistance programthat nay help pay for the costs of your or
your spouse's institutional care or hone and community-based waivered
servi ces. The institutionalized spouse is considered nedically needy if
hi s/ her resources are at or below a certain level and the nonthly incone
after deductions is less than the cost of care in the facility.

The federal Medicare Catastrophic Coverage Act of 1988 and i npl enenting
State legislation require that incone and resource eligibility rules for
institutionalized spouses which are effective Cctober 1, 1989, be utilized
to determ ne that spouse's eligibility for Medicaid. These rules protect
sone of the inconme and resources of the couple for the community spouse.

If you or your spouse is:

(1) in a nedical institution or nursing facility and expected to remain
in such institution/facility for at |east 30 consecutive days; or

(2) inreceipt of hone and community-based waivered services and
expected to receive such services for at |east 30 consecutive days; or

(3) in anedical institution/nursing facility or in receipt of hone and
conmuni ty-based wai vered services, and expected to receive a conbi nation
of institutional services and hone and community-based wai vered services
for at |least 30 consecutive days;

AND

(4) married to a person who is not described in itens 1-3, these incone
and resource eligibility rules for institutionalized spouses may apply
to you or your spouse.

If you wish to discuss these eligibility provisions which are effective
Cct ober 1, 1989, please contact your |ocal departnent of social services.

Even if you have no intention of pursuing a Medicaid application at this
time, vyou are urged to contact your |ocal departnent of social services to
request an assessnment of the total value of your conbined countable
resources. You may call your |ocal departnent of social services or send in
the conpleted section of this notice to request such an assessnent. New
York City residents should call (718) 291-1900 (HRA Info Line). Under the
Cctober 1, 1989 Medicaid resource eligibility requirenments, the comunity
spouse is allowed to keep up to $60, 000 of your and your spouse's countable
resour ces, unl ess a higher amount is established by a court order or fair
heari ng. Thi s maxi mum community spouse resource all owance of $60, 000* wil |
al so be increased annually for changes in the Consuner Price |ndex.

In order to determine the comunity spouse resource allowance, the conbined
count abl e resources of you and your spouse at the tine of MA application

will be wutilized for Medicaid eligibility purposes. In determ ning the
total value of the countable resources, we will not count the val ue of your
hone, househol d goods, personal property, the car and certain funds
established for burial expenses. It is, therefore, to the advantage of

conmunity spouses to request such an assessnent to make sure that all owabl e
resources are not depleted by your or your spouse's cost of care.

* See the attached Table for the current dollar anopunts.
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Either spouse or a representative acting on their behalf may request at the
beginning or any tinme after the beginning of the continuous period of
institutionalization, an assessnent of the couple's countable resources.
Upon recei pt of such request and all relevant docunentation, the loca
district wll assess and docunent the total value of the couple's countable
resources and provi de each spouse with a copy of the assessnent and the
docunentation wupon which it is based. If the request is not filed with a
Medi cal Assistance application, the local social services departnment nay
charge up to $25.00 for the cost of preparing and copying the assessnment and
docunent ati on.

You nmay al so request an assessnent/determ nation of:

**(1) the community spouse nonthly incone all owance* (an anount of up to
$1,500 a nonth for 1989, if the community spouse has no incone of
hi s/ her own, or a greater anpbunt as established by court order or fair
hearing); and

(2) a famly allowance for each minor child, dependent child, dependent
parent or dependent sibling of either spouse living with the conmunity
spouse* (an amount of up to $271 a nmonth for 1989, if the famly nenber
has no i ncome of his/her own).

If you wish to request an assessnent of the total value of your and your
spouse's countable resources, a determnation of the conmunity spouse

resource all owance, commnity spouse nonthly incone all owance, or famly
al | onance(s) and the nmethod of conmputing such all owances, contact your |oca
soci al services departnent. Resi dents of New York City should call (718)

291-1900 (HRA Info Line).

For purposes of determining the Medicaid eligibility of the institution-
ali zed spouse, effective October 1, 1989, a comunity spouse nust cooperate
in providing necessary information about his/her resources. Refusal to
provi de such information shall be reason for denying Medical Assistance for
the institutionalized spouse because Medical Assistance eligibility cannot
be determ ned. I f denial of Medical Assistance would result in undue
hardship for the institutionalized spouse and an assi gnnent of support is
executed or the institutionalized spouse is unable to execute such
assi gnnent due to physical or nental inpairnent, Medical Assistance shall be
aut horized. However, if the community spouse refuses to nake such resource
information available then the Departnent nay, at its option, refer the
matter to court.

* See the attached Table for the current dollar anmounts.

** The community spouse may be able to obtain additional anounts of the
institutionalized spouse's inconme than would ot herw se be all owed under the
Medi cal Assi stance Program by commencing a fam |y court proceeding against
the institutionalized spouse. Such court orders are only effective back to
the filing date of the petition. Soci al Services Law 366.2(a)(7) requires
t hat t he anount of such support orders be deducted from the
institutionalized spouse's inconme for eligibility purposes. Your own
attorney or local Ofice for the Aging can give you nore infornmation in this
regard.
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Undue hardship is a situation where:

(1) a conmmunity spouse fails or refuses to cooperate in providing
necessary information about his/her resources;

(2) the institutionalized spouse is otherwise eligible for Medica
Assi st ance;

(3) the institutionalized spouse is unable to obtain appropriate
nedi cal care without the provision of Medical Assistance; and

(a) the comunity spouse's whereabouts are unknown; or

(b) the comunity spouse is incapable of providing the required

information due to illness or nental incapacity; or

(c) the conmunity spouse has lived apart from the
institutionalized spouse imediately prior to institutionaliz-
ation; or

(d) due to the action or inaction of the conmunity spouse, ot her
t han the failure or refusal to cooperate in providing
necessary i nformation about hi s/ her resour ces, the
institutionalized spouse wll be in need of protection from

actual or threatened harm neglect, or hazardous conditions if
di scharged from an appropriate nedi cal setting.

An institutionalized spouse wll not be determ ned ineligible for Medica
Assi st ance because the community spouse refuses to nmake his or her resources
in excess of the naxi mum community spouse resource allowance available to
the institutionalized spouse if:

(1) the institutionalized spouse executes an assi gnnent of support from
the community spouse in favor of the social services district; or

(2) the institutionalized spouse is unable to execute such assignnent
due to physical or nental inpairnent.

The anmount of nobney that we wll request as a contribution from the
community spouse will be based on his or her incone and the nunber of
persons in the community depending on that incone. W will request a

contribution froma comunity spouse of 25% of the anpbunt his/her otherw se
avai | abl e i ncone exceeds the minimum nonthly rmaintenance needs allowance
plus any famly allowance(s). If the community spouse feels that he/she
cannot contribute the anmount requested, he/she has the right to schedule a
conference with the |ocal departnment of social services to try to reach an
agreenent about the ampbunt he/she is able to pay.

Pursuant to 366(3)(a) of the Social Services Law, Medicaid MJST be provided
to the institutionalized spouse, if the comunity spouse fails or refuses to
contribute his/her income towards the institutionalized spouse's cost of
care.

However, if the comunity spouse fails or refuses to nake his/her incone
avai l abl e as requested then the Departnment nay, at its option, refer the
matter to court for a review of the spouse's actual ability to pay.
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Dat e

Request for Assessnent

Institutionalized Spouse's Nane

Current Address

Tel ephone #

Conmuni ty Spouse's Nane

Current Address

Tel ephone #

I /we request an assessnment of the itens checked bel ow

[ ] Coupl e's countable resources and the comunity spouse resource
al | owance.

[ ] Conmuni ty spouse nonthly incone all owance.

[ ] Fam |y al |l owance

Si gnature of requesting individua

Address and tel ephone # if different
from above

Check [ ] if you are a representative acting on behalf of either spouse.
Pl ease <call vyour |local department of social services if we do not contact
you within 10 days of this request.

NOTE: If an assessment is requested wthout a Medical Assi st ance
application, the |local departnment of social services may charge up to $25
for the cost of preparing and copying the assessnment and docunentation.
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SPCQUSAL | MPOVERI SHVENT | NCOVE AND RESOURCE AMOUNTS

Maxi mum Comuni ty Spouse Resource All owance

$60, 000 - Effective Cctober 1, 1989

$62,580 - Effective January 1, 1990
Note: A higher amount nay be established by court order or fair hearing.

Maxi mum Communi ty Spouse Monthly Income All owance is an anount of up to:

$1, 500 - Effective Cctober 1, 1989
$1, 565 - Effective January 1, 1990
if the comunity spouse has no inconme of his/her own.

Note: A higher amount nay be established by court order or fair hearing.

Fam |y Menber All owance - for each famly nmenber is an anount of up to:

$271 - Effective Cctober 1, 1989
$285 - Effective July 1, 1990

if the fam |y nmenber has no inconme of his/her own.



(Rev. 6/90) ATTACHVENT | |

EFFECT OF TRANSFERS OF RESOURCES ON
IVEDI CAL ASSI STANCE ELI G BILITY

The following is an explanation of how a transfer of certain resources
or assets may affect your eligibility for Medi cal Assi st ance. A
transfer is when the title or right to property or assets is conveyed or
transferred fromone person to another. For Medical Assistance purposes, a
prohi bited transfer is the voluntary assignment or the giving of your
property or assets to another person wi thout receiving sonmething of equa
value in return, in order to qualify for nursing care and related services
in a nursing facility; a level of care provided in a hospital which is
equi valent to the level of care provided in a nursing facility; or care,
servi ces, or supplies furnished pursuant to a waiver under Section 1915(c)
of the federal Social Security Act. The follow ng informati on applies only
to transfers nade on or after Cctober 1, 1989.

The Medi cal Assistance Program does not allow the transfer of countable
resources (the value of property and assets that are in excess of the
al l onabl e Medical Assistance resource standard) for less than fair narket
value within or after the 30 nonths inmredi ately before the date you becone
in need of the services listed in 1, 2, or 3 below, if you are receiving
Medi cal Assistance on that date, or within or after 30 nonths of the date
you apply for Medical Assistance for these services. If it is determ ned
that a prohibited transfer has been made within this tine period, and you
neet all other eligibility requirenents, your Mdical Assistance coverage
will be limted for a period of tine. Limted coverage neans that during
this period of tinme you wll not be able to receive coverage for the
followi ng types of care and services:

1. sejvices provi ded in skilled nursing facilities, heal t h-rel at ed
facilities, internediate care facilities, or residential treatnent
facilities;

2. alternate level of care provided to persons whose acute care needs have
al ready been nmet but who are awaiting placenent in a |ower |evel of care
(for exanple, a nursing home or home care program;

3. the non-nedi cal hone and community-based services listed below, whi ch
are provided primarily through the Long Term Home Health Care Program or
the Nursing Home Wthout Walls Program

Home Mai nt enance Tasks

Housi ng | npr ovenent

Soci al Transportation

Congr egat e/ Home Del i vered Meal s

Respite Care

Soci al Day Care

Per sonal Energency Response System Services
Movi ng Assi st ance

Medi cal Soci al Services

Respiratory Therapy

Nutritional Counseling/Educational Services

O O0OO0OO0OO0OO0OO0OO0OO0OO0oOOo
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You wll, however, be able to receive coverage for all other eligible
servi ces provided under the Medical Assistance Program provided you are
ot herwi se eligible.

How is the linited coverage period determ ned?

The period of tinme during which your Medical Assistance coverage will be
limted begins with the nonth in which you nade the prohibited transfer,
even if you were not receiving Medical Assistance or were not in need of
nursing facility services at that tine. It will be equal to the | esser of:

1. 30 nonths; or

2. a period equal to the total wunconpensated value of the transferred
resource(s), divided by the average nonthly rate* for nursing facility
services in the region in which you reside. In computing this period of
time, we use the regional rate in effect at the tinme you first apply or
reapply for Medical Assistance coverage for any of the services listed
previously.

We determne the total unconpensated value of a transferred resource by
obtaining an estinmate of the fair market value of the resource at the tine
it was transferred, and deducting any outstanding | oans, nortgages or other
encunbrances on the resource and the anount of conpensation received in
exchange for the resource. W will also deduct the ampunt you are all owed
to keep up to the Medical Assistance resource standard, if not already taken
into account through other resources owned by you. (I'f you are nmarried and
either you or your spouse is institutionalized, refer to "Information Notice
To Couples Wth An Institutionalized Spouse", for information regarding the
Medi cal Assistance eligibility resource requirenments which are effective
Cct ober 1, 1989.)

How do we determine if you have nmade a prohibited transfer?

There are exceptions to the transfer of resource prohibitions. Under
the followi ng circunstances, we are not required to limt your Medica
Assi stance coverage when a transfer has been nade if:

1. you transferred the resource to or for the sole benefit of your
conmunity spouse (the spouse of an institutionalized person); or

2. you transferred the resource(s) to or for the sole benefit of your
spouse, ot her than your community spouse, as long as your spouse does
not transfer the resource(s) to another person, for less than fair
mar ket val ue; or

3. you transferred the resource(s) to your child who is certified blind,
or certified permanently and totally disabled; or

* Informati on on average rates is avail able upon request from your |oca
soci al services district.
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4. the resource transferred was your honestead, and title to the honestead
was transferred to:

- your spouse;

- your mnor <child wunder age 21, or your child of any age who is
certified blind or certified permanently and totally disabl ed;

- your brother or sister who also has an equity interest in the hone
and who lived in the hone for at |east one year inmmediately before
you entered a nursing facility;

- your child (other than a child who is under 21 or who is certified
bl i nd/ di sabled) who was living in your hone for at |east two years
i medi ately before you entered a nursing facility and who we
determine provided care to you which permtted you to reside at
hone rather than in a nursing facility.

The transfer of resources for less than fair nmarket value under any
other ~circunstances is not allowed and will result in limtation of your
Medi cal Assi stance coverage unl ess:

1. you present evidence that proves you intended to sell the resource(s) at
fair market value or to receive other val uabl e consideration in exchange
for the resource(s); or

2. you present evidence that proves the resource(s) was transferred
exclusively for a purpose other than to qualify for nursing care and
related services in a nursing facility; a level of care provided in a
hospital which is equivalent to the | evel of care provided in a nursing
facility; or care, services, or supplies furnished pursuant to a waiver
under Section 1915(c) of the federal Social Security Act; or

3. in the absence of the evidence described in 1. or 2. above, we will not
l[imt your Medical Assistance coverage if we determine that such
[imtation will result in undue hardship for you. W wll consider
undue hardship to exist if you: (1) meet all other eligibility

requirenents; and (2) are unable to obtain appropriate nedical care
wi thout the provision of Medical Assistance; and (3) despite your best
efforts you are unable to have the transferred resource returned or to
receive fair market value for the resource. Best efforts must include
your cooperation with the Departnent of Social Services in pursuing the
return of the resource. Best efforts may include pursuing the return of
the resource in a court of law, if determ ned appropriate by the socia
services district.

How can you prove you did not transfer to qualify for these certain nedica
servi ces?

W wll presune that any prohibited transfer of a resource made within
or after 30 nonths imrediately before the date you becone in need of the
previously listed services, if you are receiving Medical Assistance on that

date, or within or after 30 nonths of your application for Medica
Assistance for these services, was nmade for the purpose of qualifying for
nursing care and related services in a nursing facility; a level of care
provided in a hospital which is equivalent to the |evel of care provided in
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a nursing facility; or care, services, or supplies furnished pursuant to a
wai ver under Section 1915(c) of the federal Social Security Act. If you
disagree with this presunption, you should present evidence to your Mdica
Assistance eligibility examner which proves that the transfer was nade
exclusively for sone other purpose. Sone factors which nay establish that a
transfer was nmade for a purpose other than to obtain Mdical Assistance
eligibility are:

1. sudden, unexpected onset of serious illness or disability after the
transfer occurred

2. unexpected 1oss of other resources or income which would have nade you
ineligible for Medical Assistance, after the transfer occurred

3. court-ordered transfers.

These are exanpl es only. Al of the circunstances of the transfer wll
be considered as well as factors such as your age, health and financia
situation at the time the transfer was nade. It is inmportant to note that
you have the burden of providing this agency wth conplete information
regarding all assets and any other relevant factors which may affect your
eligibility.

What appeal rights do you have?

You will receive a witten notice if we deternmne that your Medica
Assi stance coverage is to be |limted based on your transfer of resources for
| ess than fair market val ue. If you are in a nursing facility or require
the previously listed services at the tinme we nmake our decision, the notice
will tell you how long you will have |imted coverage. If you are not in a
nursing facility or receiving nursing facility services, the notice wll
only tell you the projected period of Iinmted coverage. This period wll

never be nore than 30 nonths and nay be shorter based on the average rate
for nursing facility services in the region in which you reside.

You have the right to appeal our decision to limt your coverage. Qur
witten notice wll provide you wth information on howto request a
conference with us to review our actions. Qur notice will also provide you

with information on vyour right to a State Fair Hearing if you believe our
action is wong.

THI'S | NFORVATI ON APPLI ES ONLY TO TRANSFERS MADE
ON OR AFTER OCTCBER 1, 1989

IF YOU HAVE ANY QUESTIONS, PLEASE CONTACT YCUR
IVEDI CAL ASSI STANCE ELI G BI LI TY EXAM NER.



