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l. PURPOSE

This Administrative Directive (ADM advises social services districts
of the provisions of Chapter 41 of the Laws of 1992 regarding the
extent to which trust inconme and principal can be considered avail abl e
for Medical Assistance (MA) eligibility purposes. This ADM al so
clarifies the valuation of resources transferred to a trust.

BACKGROUND

The Consolidated Omibus Budget Reconciliation Act of 1985 (COBRA
1985), Public Law 99-272, anended Section 1902 of the Social Security
Act (Act) to provide for the deem ng of assets held in Mdicaid-
qualifying trusts for purposes of determining the MA eligibility of

trust beneficiaries. A Medicaid-qualifying trust is a trust or
simlar |egal device established by an individual or by his or her
spouse, other than by will, wunder which the individual nmay be the

beneficiary of all or part of any paynments fromthe trust and under
which one or nore trustees are pernitted to exercise any discretion
with respect to the distribution of paynents to the individual. COBRA
1985 provides that if a trustee has discretion over how the incone and
principal of such a trust is distributed, then the maxi num anount t hat
can be made available to the individual nust be counted for MA
eligibility purposes, regardless of whether the trustee chooses to
distribute the anmount or not.

To circunvent the provisions of the Medicaid-qualifying trust rule,
many estate planners have drafted trusts which ternmnate the trustee's
discretion to nmmke distributions to the individual inmediately prior

to the tine when the individual is expected to apply for MNA For
i nstance, many trusts are witten so that the individual who creates
the trust receives incone fromthe trust as long as he or she renmins
at hone, but if he or she enters a nursing hone, all incone is
diverted to soneone else (e.g., a non-institutionalized spouse or a
child). This prevents any trust inconme from being deemed avail abl e

pursuant to the Medicaid-qualifying trust rule.

Section 86 of Chapter 41 of the Laws of 1992 added Section 7-3.1(c) of
the Estates, Powers and Trusts Law (EPTL). Section 7-3.1(c)
states that a provision in any trust, other than a testanentary trust,
whi ch provides directly or indirectly for the suspension, term nation

or diversion of the principal, inconme, or beneficial interest of the
creator or creator's spouse in the event that the creator or creator's
spouse should apply for MA or require nmedical care shall be void

without regard to the irrevocability of the trust or the purpose for
whi ch the trust was created
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In addition, Section 85 of Chapter 41 anended Section 369 of the
Services Law (SSL) to authorize a social services district to

Soci al

recover
spouse fromhis or her beneficial interest ina trust in the event

t hat

VA

spouse.

the anpbunt of MA paid on behalf of a creator or creator's

is furnished to, or on behalf of, the creator or creator's

[11. PROGRAM | MPLI CATI ONS

A

DEFI NI TI ONS

For
definitions apply:

1

pur poses of inplenmenting these new provisions, the follow ng

Beneficial interest, as defined in SSL Section 369.3,
i ncludes any incone and principal anobunts to which the
creator or creator's spouse would be entitled under the terns
of a trust, by right or in the discretion of the trustee,
assum ng the full exercise of discretion by the trustee

Cr eat or is the original owner of property or assets
transferred into a trust. This is usually the individual who
est abl i shes the trust. (Creator is also called t he

trustor, grantor, or settlor.)

Incone is the interest, dividends, or other incone (e.g.
rental) generated by assets held in a trust.

Irrevocable trust is a trust which cannot be changed or
term nated by the creator or a court once established.

Li vi ng trust is a trust definitely and expressly
established by the creator during his or her Ilifetinme which
beconmes operable during the creator's lifetine.

Medi cai d-qual i fying trust, as defined in COBRA 1985, is a
living trust or simlar Ilegal device established by an
i ndi vidual or by his or her spouse, other than by wll, under
whi ch the individual nay be the beneficiary of all or part of
any paynents fromthe trust and under which one or nore
trustees are pernmitted to exercise any discretion wth
respect to the distribution of paynments to the individual

Simlar |egal devices may include escrow accounts, savi ngs
accounts, investnment accounts or other accounts which nay not
be called trusts but have characteristics of Medicaid-
qual i fying trusts.

Nursing facility services are nursing care and related
services in a nursing facility; a level of care provided in a
hospital which is equivalent to the care provided in a
nursing facility; or care, services or supplies furnished
pursuant to a waiver under Section 1915(c) of the Act.
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8. Penalty period is the period of ineligibility for nursing
facility services (not to exceed 30 nonths) under the MA
program because of a prohibited transfer of resources.

9. Principal is the assets or property which are transferred
into a trust by the creator

10. Testanentary trust is a trust created by and as part of a
creator's will and which does not becone operable wuntil the
creator's death.

11. Trust is a legal instrunent created when one person transfers
title to property to another person to be held for the
benefit of a beneficiary.

12. Trustee is the individual who holds legal title of the
transferred property and has fiduciary responsibilities
(adm ni sters and manages) on behal f of the beneficiary.

TREATMENT OF THE BENEFICIAL | NTEREST OF A CREATOR OR CREATOR S
SPOUSE I N A TRUST ESTABLI SHED ON OR AFTER APRIL 2, 1992

For pur poses of applying the Medicaid-qualifying trust rule to
trusts established on or after April 2, 1992, in deternining the
maxi mum anount of inconme and principal that a trustee can
distribute to an applicant/recipient (AAR) under the ternms of a
trust, trust provisions which limt the trustee's discretion to
make such distributions and which are triggered by a need for
nmedi cal care or an application for MA are void

Certain trusts may include a provision which term nates the trust
in the event that the assets are deened available for MA
eligibility purposes. This neans that if the trust is not
excluded from being counted as an avail abl e resource for purposes
of MAeligibility, the trust term nates and the principal in the
trust is distributed outright to soneone ot her t han t he
beneficiary or the beneficiary's spouse. Under the statutory
authority of EPTL Section 7-3.1(c), if a trust provision requires
the term nation of the trust upon the creator's application for MA
or need for nedical care, such provision shall be void. The
maxi mum anount of income and principal that can be deened
avai | abl e under the Medicaid-qualifying trust rule inmediately
prior to the tine when the trust termnates is counted for MA
eligibility purposes. In such cases, the creator(s) nay bring
action against the trustee for a recovery of his or her beneficial
i nterest.



Dat e

Trans.

Novenber 4, 1992

No.

92 ADM 45 Page No. 5

The provisions of Section 7-3.1(c) of the EPTL apply only to
trusts established on or after April 2, 1992. If a given trust
was hot established by an AR (or A/ R s spouse) the trust is not
affected by the new | egislation and only the anount of paynents
actually made to the A/R or A Rs spouse nmay be considered
available in determning eligibility for MA Trusts established
by an individual's guardian or |egal representative, acting on the
i ndividual's behal f, with the individual's own noney, are treated
as havi ng been established by the individual

Section 360-4.5 of 18 NYCRR has been anended to reflect this
change.

RECOVERI ES FROM TRUSTS

The anendnent to SSL Section 369 authorizes the social services
district to recover the ambunt of MA paid on behalf of a creator
or creator's spouse from the creator's or creator's spouse's
beneficial interest in a trust (other than a testanentary trust).

Cenerally, the counting of trust incone and/or principal wll

result in the denial of MAeligibility. However, there will be
i nstances where MA will be authorized and the case referred to the
social services district legal staff for a recovery. Such

i nstances nay include, but are not linted to:

1. Ref usal of spousal support (other than a comunity spouse)

In accordance with SSL Section 366(3)(a), in cases where the
income and resources of a spouse are not available to the
applicant either because of the absence of the spouse, or the
refusal or failure of the spouse to nake his or her incone
and/ or resources available for the support or <care of the
applicant, MA eligibility is determ ned by disregarding the
income and/or resources belonging entirely to the non-
appl yi ng spouse. However, Section 366(3) provides that the
furnishing of MA in this situation creates an inplied
contract between the spouse and the social services district,
and the cost of such MA can be recovered fromthe spouse. In
addi ti on, SSL Section 101 provides that a spouse is
financially responsible for the support of his or her
spouse, and SSL Section 104 provides for recovery from any
legally responsible relative discovered to have property.
Ther ef or e, in accordance with SSL Sections 101, 104,
366(3)(a), and 369. 3, the social services district
shoul d, where cost-effective, seek to recover the amunt of
MA paid on behalf of a recipient fromthe spouse's beneficia
interest in a trust.

2. Ref usal of a community spouse to make i ncone and/ or resources
avail abl e

If a community spouse, as defined in 89 ADM 47, refuses or
fails to make his or her resources in excess of the maxi mum
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conmuni ty spouse resource al l owance available to the
institutionalized spouse, and the institutionalized spouse
executes an assignnent of support against the conmunity
spouse in favor of the social services district or is wunable
to execute such assignment due to a physical or nental
impairment, MA is authorized if the institutionalized spouse
is otherwi se eligible. The social services district should,
where cost-effective, seek to recover the cost of MA provided
for the institutionalized spouse fromthe community spouse's
excess resources, including any beneficial interest in a
trust.

In the event that a community spouse refuses or fails to make
income in excess of the maximumconmunity spouse nonthly
i ncome allowance and any famly menber al | owance(s),
if applicable, available to neet the cost of necessary care
or assistance, MAis authorized if the institutionalized
spouse i s otherw se eligible. However, the social services
district should, where cost-effective, seek to recover the
cost of any MA provided in accordance with the provisions of
SSL Sections 101, 104, 366(3)(a) and 369. 3.

In accordance with Section 366-c of the SSL, if a comunity
spouse fails or refuses to cooperate in providing necessary
i nfornati on about his or her resources, including information
regarding any beneficial interest that the community spouse
may have in a trust, such refusal is reason for denying MA

for the institutionalized spouse. If such a denial would
result in undue hardship, as defined in 90 ADM 29, and an
assi gnment of support is execut ed, or i f t he

institutionalized spouse is unable to execute an assi gnnent
due to physical or nmental inpairment, MA is authorized if the
institutionalized spouse is otherwi se eligible and the case
referred to the social services district legal staff for
appropriate action.

Appl i cant unable to act on own behal f

Wien an AAR is unable to nmanage his or her own funds and
cannot secure a representative, the social services district
may pursue through court the appointnent of a conmmittee or
conservat or and the establishnent of a plan for the

managenent and distribution of the AR s funds. Once court
papers are filed, the A/Rs incone and resources are no
| onger consi dered avail abl e. The inconme and resources are
considered unavailable to the A/R prospectively and for a
retroactive period of three nonths. When t he court
establishes a plan, the AR s funds are then considered

available to neet his or her needs as stated in the plan
The social services district should request that the plan
stipulate recovery of MA paid during the tinme when the AR s
funds were considered to be unavail abl e.
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If the AR has a conmittee or conservator who is not neeting
his or her obligations, the social services district can take
simlar actions to replace the conmttee or conservator, seek
a noney judgenent against the commttee/conservator or an
order of contenpt.

V. REQUI RED ACTI ON

A

VALUATI ON OF RESOQURCES TRANSFERRED TO A TRUST

If atrust is irrevocable, social services districts nust eval uate
the establishment of the trust under the transfer provisions of
SSL 366(5)(c) as detailed in 89 ADM 45, 90 ADM 29 and 91 ADM 37.
If a trust was established within 30 nonths of the date of
application, social services districts nust consider the anpunt
placed in trust by an applicant or recipient (or his or her
spouse if created on or after Septenber 1, 1991) as a transfer of
resour ces.

In determ ning the unconpensated value of the assets transferred
to create the trust, social services districts nust subtract the
amount of paynents that actually have been received by the A/R or
the spouse from the principal of the trust at the time M

eligibility is determ ned. The difference or unconpensated val ue
nmust be used in determning the length of the transfer penalty
period (i.e., divide the wunconpensated value of the resources

transferred by the average nmonthly regional rate for nursing
facility services).

In determining the unconpensated value of the transfer, incone
generated by the trust principal which has been or nmay be
distributed to the AR or the AR s spouse is not to be deducted

Social services districts nust note that if a couple's resources
are transferred to create a trust on or after Septenber 1, 1991
the conbined assets of the couple that were used to create the
trust are to be considered in deternining the amount transferred.
If a trust is established by a couple prior to Septenber 1, 1991
only the applying spouse's share of the assets used to create the
trust are evaluated as a possible transfer.

An AAR who is subject to a transfer penalty under SSL Section
366(5)(c) but who is otherwise eligible for M\ nmy receive
coverage for ancillary services not included in a facility's per
diemrate, or if residing in the comunity, for care and services

other than nursing facility services. In determining eligibility
for these services, the anount of income and/or principa
deened available to the AR or the AAR s spouse will depend on the
terns of the trust and when the trust was created, (i.e., whether

prior to or on or after April 2, 1992).
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If the denial of an individual's eligibility would result in undue
hardshi p under the transfer of assets rules, as defined in 90 ADM
29, MA coverage nust be provided if the individual is otherw se
el igible. The amount of income and/or principal to be considered
avail able will depend on the terms of the trust and when the trust
was creat ed.

In the event that a trust terminates, wth distribution of the
principal outright to sonmeone other than the A/R or the ARSs
spouse, the transfer of resources provision generally would not
apply. Since the creator(s) of an irrevocable trust relinquishes
ownership of assets placed in a trust at the tine the trust is
created, assets which are later distributed to another party are
not a transfer by the creator(s). |If, however, a trust is set up
to be fully revocable, but later termnates if and when a
speci fied event occurs, other than the creator's need for nedica
care, the termination of the trust would be considered a transfer
of countable resources since it is at the point intime whhen the
trust terninates that the creator(s) relinqui shes ownership of the
assets.

If atrust is set up to be fully revocable, but termnates if and
when the creator(s) applies for MA or requires nedical care, t he
termnation of the trust is void under the provisions of EPTL
Section 7-3.1(c) and the trust continues to be revocable for
purposes of MA eligibility. |In such cases, the transfer provision
woul d not apply.

NOTE: For A/ Rs subject to federally non-participating (FNP)
treatnment of transfers, a transfer of countable assets to a trust
within 12 nonths of the date of applicationis presunmed to have
been nade for the purpose of qualifying for MA. An FNP individua
or couple renmains ineligible for 12 nonths following the date of
transfer, regardl ess of the unconpensated val ue of the resource or
amount of medi cal expenses incurred.

B. EVALUATI NG TRUSTS ESTABLI SHED PRIOR TO APRIL 2, 1992

As advised in 88 ADM 32, "Treatnent of Potential Paynents from
Medi cai d-Qualifying Trusts for Medicaid Applicant/Recipients,"”
soci al services districts nmust review the terns of any trust
agreement of an AR or the AAR s spouse to determine if it neets
the definition of a Medicaid-qualifying trust. The agency shal
eval uate each case involving a Medicaid-qualifying trust or
simlar legal device on an individual basis to deternmine the
amount of inconme and/or principal that nmust be deenmed available
from the trust. Social services districts should contact the
trustee, court or financial institution involved to obtain a copy
of the trust. Ceneral ly, all trusts should be referred to
district legal staff for decisions and opinions regarding the
terms of a trust. In referring trust docunents to | egal staff,
soci al services workers should highlight areas of a trust that
concern eligibility. Such areas nay include:
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1. Wen was the trust created?

2. Wwo is the grantor?

3. Wio is the beneficiary?

4. |s the trust irrevocable or revocabl e?

5. What assets or incone may the trustee nake available to
t he beneficiary?

Soci al services districts nust deem available to an A/R the
maxi mum anount of paynents that the trustee nmay make to the A/R
under the terns of a Medicaid-qualifying trust. These anounts
nmust be considered avail abl e whether or not the trustee actually
nmakes the naxi mum paynents.

If, under the ternms of the trust, the trustee has wunlinited
di scretion concerning distribution of trust principal, the entire
amount of principal is budgeted as an available resource. | f
di sbursenent of the principal is limted by the terns of the
trust, only the nmaxi mum anmount allowed is budgeted as available
resour ces. Any incone or interest that can be distributed under
the terns of the trust is budgeted as unearned i ncone. Any

paynments nade to a |legal guardian or representative payee are to
be consi dered paynments to the beneficiary.

Wien a trustee has discretion to pay or distribute any inconme or
principal of a trust to an A/R and the A/R s spouse jointly,
one-hal f of the maxi num anpbunt which the trustee(s) can distribute
nmust be deened available to the AVR,  regardl ess of whose assets
were used to create the trust.

NOTE: A trust established prior to April 7, 1986 for the sole
benefit of a nentally retarded individual who resides in an
internediate care facility for the nentally retarded is not
considered a Medicaid-qualifying trust under the provisions of
OBRA 1986 (Public Law 99-509). Therefore, only the actual anopunt
of trust inconme or principal received may be considered avail abl e
for purposes of determining eligibility.

C. EVALUATI NG TRUSTS ESTABLI SHED ON OR AFTER APRIL 2, 1992

Simlar to the treatnent of trusts established prior to April 2,
1992, in evaluating trusts established by an A/AR or his or her
spouse on or after April 2, 1992, social services districts mnust
consider as available income and/or resources the maxi mum anmount
of paynments that the trustee may nake to the A/ R under the terns
of the trust, regardless of whether the trustee actually nakes the
maxi mum anmount avai l abl e. However, in deternmning the naximm
amount of paynents that a trustee can nake to the A/ R under the
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terms of a trust created on or after April 2, 1992, social
services districts nust ignore any provision in the trust docunent
which limts the trustee's discretion or ability to make such
paynments in the event that the creator or creator's spouse applies
for MA or requires nedical care.

If a trust provides for the reduction, suspension, or diversion of
an AR s or the spouse's interest in a trust when the AAR applies
for MA or requires nedical care, such provision is void and the
soci al services district nust count as available all incone and/or
principal anmunts to which the AAR or the AAR s spouse woul d have
been entitled under the terns of the trust, either by right or in
the discretion of the trustee, imrediately prior to the filing of
an MA application or the need for nedical care.

The followi ng types of trusts denonstrate the availability of
trust incone and/or resources:

1. Revocabl e trust

If a trust is set up to be revocable while the creator is
living at hone, any trust provision making the trust
i rrevocabl e if and when the creator enters a nursing hone
is void, and the entire principal of the trust is therefore
avai |l abl e to the AR for purposes of determning MNA
eligibility for nursing hone care. Any i ncone generated by
the trust including any interest accrued is budgeted as
unear ned i ncone.

2. Count abl e i ncone froma trust fund

If atrust is witten so that the trustee may pay the entire
net trust incone to or for the benefit of the creator as |ong
as he or she remains at home, but if the creator enters a
nursing hone all inconme is diverted to soneone else, the ful
amount of net inconme generated by the trust is deened
available in determning the creator's MA eligibility for
nursing honme care. The social services district should
request an accounting of all income generated by the trust.
This information should cover the past year so that a nonthly
average can be determ ned.

If the creator was not entitled to any distribution of trust
principal, no portion of the principal would be considered to
be an avail abl e resource.

3. Trusts established to naintain a couple's current standard of
living

Anot her type of trust that can be established by a couple is
one that allows the trustee to distribute only such suns from
the principal and the net incone of the trust as the trustee
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deens necessary to naintain the couple's current standard of
l'iving. Ei t her spouse | oses access to the principal and
income if he or she is placed in a nursing hone or receives
I ong term custodial care on a planned, on-going and pernanent
basi s. Such a provision is void. If the trustee has
di scretion to nmake paynents to the AR and the A/R s spouse
jointly, the trust principal and all of the net incone
generated by the trust is divided equally between the
coupl e. I f, however, the trustee is permtted to make
paynents to the A/R separately, the entire anmpunt of the
principal and incone is deened available to the AR

D. RECOVERI ES
Based on the programinplications outlined in Section Ill. C

when MA is provided to an AAR in instances where the spouse, other
t han a conmunity spouse, fails or refuses to nake his or her
i ncone and resources avail able, social services districts should,
where cost-effective, pursue a recovery for the cost of MA
provided to the AR fromthe spouse. In accordance with Section
369.3 of the SSL, the social services district is authorized to
recover the anount of MA paid from the A/Rs or the spouses's
beneficial interest in a trust.

Simlarly, if assistance is provided to an institutionalized
spouse when the comunity spouse has refused to nake available his
or her income and/or resources in excess of the applicable

al | owances, the social services district should, where cost-
ef fective, seek to recover the <cost of MA provided fromthe
conmunity spouse's excess incone and resources, i ncluding any

beneficial interest of the comrunity spouse in a trust.

In determining the beneficial interest of a non-contributing
spouse/ conmunity spouse, social services districts nust consider
the amount of income and principal of a trust to which the
spouse/ conmunity spouse would be entitled under the terns of the
trust, assumng the full exercise of discretion by the trustee

For trusts established on or after April 2, 1992, such incone and
principal includes the nmaxi num anount of paynents permitted under
the terms of the trust despite any | anguage in the trust docunent
which limts or excludes the availability of such payments in the
event the A/R applies for MA or needs nedical care.

When an A/R is unable to act on his or her own behalf and there is

no one wlling or able to act on behalf of the AR social
services districts nust treat the income and assets of the
individual in accordance with Section I11.C. 3. The soci al

services district should seek to recover the cost of MA provided
during the tine the income and assets of the A/R were countable
but unavail abl e.
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NOTE: Nothing in this ADM should be read as preventing soci al
services districts fromnmaintaining an appropriate action under
the New York State Debtor and Creditor Law to set aside a transfer
of resources into an irrevocable trust or any other transaction
which appears to have been nade for the purpose of qualifying a
person for MA or for avoiding a lien or recovery of MA paid on
behal f of an MA recipient.

V. SYSTENS | MPLI CATI ONS

V.

System support is available on ML for properly entering and
identifying countable incone from a trust - Unearned Incone Source

Code "03" and a trust fund as an avail able resource - Resource Code
"06".

EFFECTI VE DATE

The provisions of this ADM are effective Novenber 1, 1992.

Gregory M Kal adji an
Executive Deputy Conmi ssi oner



