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In March of 1993, the Departnent conducted six regional technical assistance
sessions on Article 81 of the Mental Hygiene Law (MHL): Proceedi ngs for
Appoi ntrent of a Guardi an for Personal Needs or Property Managenent. The
purpose of this release is to provide clarification regarding certain
questions raised during these sessions and to informlocal social services
districts of technical amendnments to Article 81 ML

l. Following are answers to questions that were raised during the
si x regi onal technical assistance sessions:

1. Were to file the Petition

Question: For districts outside of New York City, may the petition
be filed in the Suprene Court?

Response: Yes. The petition shall be filed with the Suprene Court
in New York City and the Suprene or County Courts outside the City.
The petition nay also be filed in Surrogates Court when the all eged
i ncapacitated person (AIP) has an interest in an estate proceeding.

2. Oder to Show Cause/Petition

Question: Wiat is the difference between an Order to Show Cause and
a Petition?

Response: An Oder to Show Cause is the initial docunent which
states the intention to apply for the appointnent of a Guardian.
It contains the required notice to the AIP, witten in large type,
including: the date, tine and place of the hearing; the rights of
the AIP;, identification of the court evaluator and attorney; the
list of proposed powers for the guardian; and a warning of the
significance of the proceeding.

The Petition is the actual application to the court for
an appoi ntnrent of a guardi an. It contains the information required
by Section 81.08 MHL, which includes: client identifying infornmation
; an explanation of the functional |evel of the AIP, the reasons for
the guardi anshi p; the available alternative resources that have been
expl ored; the particular powers sought and their relationship to the
functional level of the AlIP; the suitability of the proposed
guardi an; and any provisional relief which is being sought, such as
a tenporary guardi an.

3. Confidentiality

Questi on: Must the petition and supporting papers be included with
the copy of the order to show cause which nust be served to al
persons who nust receive notice.? How can confidentiality be
preserved?
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Response: Section 81.07(a)3 ML requires that the order to show
cause, together with a copy of the petition and any supporting
papers shall be served upon all those required to receive notice.

The 1list of persons required to receive notice, as described in
Section 81.07(d), is quite broad, including: relatives; persons with
whom the AIP resides; persons or organi zati ons denonstrating a
genuine interest in pronoting the best interests of the AIP; t he
AlP's attorney and any desi gnated persons; the court evaluator; the
| ocal departnment of social services (dss) if the person receives
public assistance or Protective Services for Adults (PSA); facility
directors if the person resides in any facility and the nenta

hygi ene legal service of the judicial departnment in which the
resi dence is |ocated.

If districts have concerns about rel easing confidential nedical or
psychiatric evaluations to certain persons they should docunent
their reasons and request that the court provide direction as to
whet her those docunents can be withheld in specific circunstances.
This matter also will be brought to the attention of the Law
Revi si on Commi ssion which is evaluating Article 81 MHL

4. Court Eval uator

a) Question: Can the court evaluator take any imediate steps to
protect the noney or property of the AIP prior to the appoi ntnent of
a guardi an?

Response: Yes. As indicated in Section 81.09(e) MiL, if the court
eval uator believes that the AIP' s property is in danger of waste,
m sappropriation or loss, he or she my establish an escrow or
savings account to protect cash found or take other appropriate
protective nmeasures while the investigation and proceedings for the
establishnent of a guardian are being conducted. The court
eval uator nust subsequently report the actions taken to the court.

b) Question: Who is responsible for training of the court eval uators?

Response: As indicated in Section 81.09(b) ML, court evaluators
are chosen from a |ist muintained by the Ofice of Court
Adm ni stration (OCA). Section 81.40 MHL requires that each person

appoi nted by the court to be an evaluator nust conplete a training
program approved by the chief admnistrator of the court system At
the present time OCA is reviewing and approving training prograns
submitted by various private and public entities. Per sons who wi sh
to be court evaluators should obtain infornmation on approved courses
fromOCA Section 81.40(c)MiL allows the court to waive sone or al
of the <court evaluator education requirenents. Until approved
courses are widely available, judges will likely invoke this section
of the law and choose a court evaluator based on the person's
integrity and experience.
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c) Question : Can the departnment of social services be the court
eval uator and petitioner at the sane tinme?

Response: No. The court evaluator is intended to act as an
i ndependent investigator who, after gathering information about the
all egedly incapacitated person, prepares a witten report and

recomendati ons to assist the court in reaching a deternination.

d) Question: In an Article 81 proceeding initiated by a petitioner
ot her than a social services district, can the social services
district be appointed as Court Eval uator?

Response: There is no apparent authority for a court to require
social services district PSA staff to act as a court evaluator in
such cases. PSA staff resources are properly al | ocat ed by the
social services district, rather than by the court. In addition

courts would have no lawful authority to require PSA staff to act
out si de t he | awf ul scope of their duties by requiring
investigations in cases where it does not appear that the allegedly
i ncapacitated person is in need of PSA. Courts should be encouraged
to choose evaluators fromthe conmunity. As indicated in 81.09(b)
VHL, the court can choose from a wde variety of disciplines
including but not Iinmted to attorneys, physicians, psychologists,
accountants, social workers or nurses.

e) Question: Wo pays the court eval uator?

Response: Section 81.09(f) MHL indicates that the court may award a
reasonable allowance to the court eval uator. If the petitionis
granted, the costs are paid by the estate of the AIP. If the
petition is denied or dismssed the costs are payable by the
petitioner or the AIP or both in proportions deternined by the

court. If the AIP dies before a determnation is made, the costs
are paid by the petitioner or the estate of the decedent. The |aw
does not address how paynments are to be nade if the AIPis
i ndi gent . For PSA clients, the costs of the court proceedings,
including the court evaluator, are considered legitimte PSA
expenses, chargeable to Title XX and the Services Overclaim We

intend to advise the Law Revision Comm ssion of the need to explore
other funding sources for Article 81 pr oceedi ngs brought on
behal f of indi gent persons.

f) Question: Mist a court eval uator be bonded?

Response: No, there is no requirement that a court evaluator be
bonded. Presunably a court <could in its discretion inpose a
requirenment for the filing of a bond by a court evaluator in a given
case, particularly where there are significant assets and the court
may be concerned about the authority of the court evaluator to take
i medi at e st eps to safeguard the property of an allegedly
i ncapaci tated person.
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5. Provisional Renedies

a) Question: Wen do you request a tenporary guardi an?

Response: As indicated in 81.23 MiL, a tenporary guardian can be
requested at the beginning of the proceedings when you file the
petition, or at any point prior to the appointnent of the guardi an.
A tenporary guardi an woul d be appropriate if the district can show
danger in the reasonably foreseeable future to the health and well
being of the AIP or danger of waste, msappropriation or |oss of
the property of the AP. The tenporary guardi an can be granted the

sanme powers and duties available to a full guardian as listed in
Section 81.21 ML (property nmanagenent) and Section 81.22 MHL
(personal needs). The order of appointnment nmust list the specific

powers and duties and the tine Iimt of the appointnent.
b) Question: Can a tenporary guardi an be appointed w thout a hearing?

Response: Although the statute does not expressly state that there
nust be a hearing prior to the appointnent of a tenporary guardi an,
it appears that case | aw woul d mandate sone form of prior notice and
hearing, even if informal, in nobst cases. The | aw does not favor
"ex parte" orders especially those which affect inportant rights of
individuals. (See e.g. Matter of Fosmire, 75 N Y. 2d. 218, 224;
Rivers v. Katz, 67 N Y. 2d. 485). This viewis consistent with that
of the Law Revision Conmission. The courts recognize that there may
be cases in which an individual's condition is so grave that there
is no opportunity for prior notice and hearing. In such cases, an
effort should be nade to communicate with the client or responsible
relatives if only to give pronpt notice that an order has been
i ssued appointing a tenporary guardi an.

c) Question: VWhat is the difference between a tenporary restraining
order and a prelinmnary injunction, both of which are available as
provisional renendies in an Article 81 proceeding?

Response: Wil e both are types of injunction intended to prevent

threatened actions that may injure the allegedly incapacitated
person, a tenporary restraining order is generally issued pending a

hearing for a prelimnary injunction, wthout notice to the other
party, where it appears that imrediate and irreparable injury, |oss

or damage will result unless the other party is restrained before
the hearing can be held. A prelimnary injunction, on the other
hand, may be granted only upon notice to the party to be enjoined.

6. Changes to Powers of the Guardi an

Questi on: If the court grants certain powers to the guardian to
neet a particular need, and a short tinme later a new energency
ari ses necessitating another intervention, 1is it necessary to go

back to court?
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Response: Yes. The intent of the lawis that the guardian's powers
are limted to the least restrictive intervention which can neet the

needs of the incapacitated person. However,it is reconmended that
districts base their original request for powers on a thorough
assessnent of the incapacitated person's limtations and try to
anticipate the need for additional intervention that nmmy arise in
the near future. |In spite of this, situations may arise which were
not anticipated and the district will have to return to court to
request additional powers. A court evaluator and, i f appropriate,
counsel for the incapacitated person would again be appointed to
i nvestigate t he situation, unl ess the court waives their

partici pation.

Conflicts with the Guardi an's Powers

Questi on: VWhat can the district do if they are appointed as
guardi an and then discover that a person with a wvalid Power of
Attorney is exploiting the client?

Response: As stated in 81.22(b) MHL, a guardian nmay not revoke any
previously given power of attorney (PQA). Pursuant to 81.29 (d)
MHL, a court nmay revoke a POA only if the court finds that the
docunent was executed while the person was incapacitated and

therefore is not valid. In situations where the district discovers
that the POA was valid when granted, but there is now evidence of
exploitation there are several options to pursue. The district can
seek injunctive relief from the court by requesting a tenporary
restrai ning order; they can refer the case to the district
attorney's office for possible crimnal charges; or they could bring
a civil action wunder comon |aw grounds, all eging breach of
fiduciary responsibility, requesting an accounting of finances and
the renoval of the PQA W plan to request the Law Revision

Commi ssion to draft a technical anendnent to Article 81 which would
all ow the renmoval of previously existing POA's when it can be shown
that there is evidence of waste, |oss or nisappropriation of the
ward's funds or where the person appointed under the POA is
otherwise failing to act in the ward's best interest.

Questi on: How ar e guardi anshi p powers enforced? What shoul d the
district doif aclient for whom they have been naned guardian
refuses to accept the interventions ordered by the court.?

Response: If aclient is resisting services that have been court
ordered the district should bring this matter to the attention of
the court and ask for direction. The court has broad discretionary

powers in enforcing its orders.
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Availability of Qthers to Serve as Guardi an

Questi on: May the district state that it is unavail able or
unwilling to act as guardian for persons who are in protected
residential settings such as nursing hones or adult care facilities?

Response: Section 81.19 MHL states that providers of health care,
day care, educational or residential services to the incapacitated
person are not eligible to serve unless the court finds that no
ot her person or corporation is available or wlling to act as
guardi an. Thus, they are not conpletely precluded fromserving. As
indicated in 90 ADM 40, "PSA: Client Characteristics", adult residents
of long termresidential care facilities are generally not eligible
for PSA Long termresidential care facilities are responsible for
neeting the essential needs of their residents and for providing a
safe environnent. Districts may choose to serve as guardi ans for
persons who do not neet the PSA client characteristics, but they are
not nandat ed to do so. |If the district is unwilling to serve
as the guardian for a resident of a residential care facility, the
court mamy select the residential care provider if no one else is
avai | abl e.

1. The technical anendrments to Article 81 MHL, which becane effective Apri
1, 1993, clarified certain areas of the | aw and are di scussed bel ow

1

The statute now requires that the petitioner give notice of the
guardi anship proceedings to the | ocal departnent of social services
if it is known to the petitioner that the allegedly incapacitated

person (AIP) receives protective services for adults. This wll
ensure that districts can appropriately advocate for and plan for
the needs of PSA clients who may need guardi anshi p

services. [Section 81.07(d)1.(viii)]

The requirenent that the order to show cause and copy of the
petition be personally delivered to the AIP has been nodified to
al l ow delivery by other neans, such as nmmil delivery, when the
petitioner can denpnstrate to the court's satisfaction that the AIP
has refused service. Al so, the statute clarifies that if the AIPis
not served at honme, a copy of the order to show cause and petition
shall be left at the residence of the AIP with a person of suitable
age and discretion. [Section 81.07(d)2.(i)]

In the section of the law concerning the scope of the court
eval uator's report and recomendat i ons to t he court, t he
statute clarifies that if the proposed guardian is an authorized
community guardi an program the | ocal departnent of social services
may provide the court wth information on the proposed plan to
identify and neet the needs of the AlP. This would elimnate a
duplicative report on this question by the court evaluator.

[ Section 81.09(c)5. (xiv)]
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4. A section is anended to state that if the AP dies before the
determination is nmade in a proceeding, the court nmay award
reasonabl e conpensation to any attorney appointed, payable by the
petitioner, or the estate of the decedent or by both in proportions
as the court may deemjust. [Section 81.10(f)]

5. The section of the law concerning conpensation for attorneys is
anended to specifically add the attorney general and the attorney
for a local departnent of social services as attorneys for whom the
court may award reasonable conpensation when the petition is
granted, or where the court otherw se deens appropriate. [ Section
81.16(f)]

6. The lawis anended to clarify that the nental hygiene |egal service
may not serve as a guardian. [Section 81.19(f)]

7. The powers of a guardian for property nmanagenent are expanded to
include the power to authorize access to, or rel ease of confidentia
records and to apply for governnent and private benefits. Thi s
corrects an oversight in the law which originally gave these powers
only to guardi ans who had been granted power over personal needs. |
Section 81.21(a)1l.and 12.]

8. In t he section of the |law concerning the powers of the guardian
with respect to personal needs, the statute is anmended to indicate
that a guardian appointed under Article 81 cannot consent to the
voluntary formal or informal admission of an AIP to an alcoholism

facility. This clarifies that adm ssion to an alcoholismfacility
remai ns governed by Article 21 of the Mental Hygi ene Law. [ Section
81.22(b)1.]

9. A new section is added to the law that establishes proceedings to
di scover property wthheld. I f, after a guardian has been
appoi nted, the guardian receives information that the incapacitated
person has noney or property which should be under the control of
the guardian to be used for the benefit of the incapacitated person,
the guardian may commence a proceeding in court to discover these
resour ces. The petition shall request that the person hol ding the
property be ordered to attend an inquiry and be exam ned accordi ngly
and to deliver the property of the incapacitiated person if it is
within his or her control. [Section 81.44(a)and(b)]

10. Any conservators or conmittees appointed prior to April 1, 1993 will
be governed by the reporting requirements contained in Article 81
as of May 1, 1994. Until then the existing reporting requirenents
continue. [Chapter 698 of the Laws of 1992, Section 4.(a)]
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11. The anended statute clarifies that for all proceedi ngs conmenced

under Articles 77 or 78 ML prior to April 1, 1993 for which a

determ nati on has not vyet been reached, the court shall nake
findings as required by Section 81.15 MHL and use the dispositiona
alternatives contained in Section 81.16 MHL. This means that for

pending cases districts would be able to request the use of
protective arrangenments, single transactions or a special guardian
if appropriate. Al so, unl ess the court deens it inpracticable,
pendi ng cases will be governed by all of the other provisions of
Article 81. [Chapter 698 of the Laws of 1992, Section 4.(b)]

Frank Puig
Deputy Conmi ssi oner
Servi ces and Conmunity Devel opnent
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