DSS- 4037EL (Rev. 9/89)
Transnmttal No: 94 LCM 64

Date: June 9, 1994

Di vi sion: Conm ssioner's
O fice

TO Local District Comm ssioners

SUBJECT: Policy Changes In Assessnent and Testing for HV
Infection in Foster Children

ATTACHVENTS: None

In response to increasing nunbers of children entering foster care who
are believed to be at risk of HHV infection, this Departnent is taking
i medi ate steps to revise policies regarding assessnent and testing of such
chil dren.

Current regulations require that all children entering foster care nust
have a conprehensi ve nedi cal exami nation within 30 days of entering care
(see 18 NYCRR 441.22). However, there has been no specific regulatory
requirenment on HV risk factor assessnment and referral for testing. The
Child Welfare Administration (CW) of the Cty of New York issued a bulletin
in Septenber of 1993 requiring agencies to nake an assessnment of all foster
children ages 0 - 2 in CW's custody for specified HV infection risk
factors. Those identified as having such risk factors are referred to the
CWA Pediatric AIDS Unit for a review of the factors and for naking
arrangenments for H 'V testing where appropriate.

This LCMis to informyou that the Departnment will now build on the CWA
experience and develop statew de requirenents to ensure that all New York
foster children who may be H V-infected are provided with the advantage of
early diagnosis and treatnent. The Departnent will devel op regul ati ons and
guidelines requiring that all foster children, wthout regard to age, be
screened on the basis of a specified list of risk factors within five
wor ki ng days of entry into foster care. Thi s assessnent may be provi ded by
caseworkers or by nedical personnel when avail able. I f the assessnent
identifies one or nore risk factors, designated social services staff are to
be infornmed i medi ately so that steps necessary to secure an H 'V test may be
conpleted no later than 30 days after the child's entry into foster care.
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In all social services districts, the comm ssioner or designated
representative wll be responsible for providing or obtaining necessary

| egal consents and for oversight of arrangenments for HV testing where
indicated, with pre-test counseling as required by Public Health Law Article
27-F.

When the child entering foster care and determined to be at risk is
al ready under nedical care, or requires energency nedical care, or when the
agency caring for the child has in-house nmedi cal services, the Departnent's
guidelines will provide that the testing process should be conpleted earlier
than the 30 day |limt for the conprehensive nedical exam nation. For al
children currently in foster care, the Departnent wll require HYV
assessnent to be conpleted at |east 30 days prior to the first periodic
nedi cal exam nation schedul ed follow ng the adoption of the new regul ati ons,
so that an agency referral for testing nmay be nade to the nedical provider
al ong with necessary consents.

Witten informed consent for HV testing can be provided by the birth
parent(s) of the child where parental rights have not been termnated or
surrendered. In addition, the social services comm ssioner or designated
representative my give effective consent to HV testing for a child placed
in protective custody or placed in the custody of such conm ssioner by the
court wunder Article 10 of the Famly Court Act (FCA). The |oca
conmi ssioner also has authority to consent to such tests for children whose
custody and guardi anshi p has been surrendered pursuant to Section 383-c or
384 of the Social Services Law (SSL) or has been term nated pursuant to
Section 384-b of the SSL. Witten parental consent is required prior to
testing for children placed voluntarily (Section 384-a of the SSL) or placed
as juvenile delinquents (Article 3 of the FCA) or persons in need of
supervision (Article 7 of the FCA).

Al  of the above-referenced standards are contingent upon the child's
| ack of capacity to consent to HI'V testing. Please note that the child with
capacity to consent wll be required to be assessed for risk factors;
however, the child with capacity to consent has the right to nmake his or her
own deci si on regarding being tested for HYV infection. (See the
Departnment's Administrative Directive, 91 ADM 36, for a discussion of
consent issues.)

The new policy and regulations wll require that birth parents be
informed of an agency recommendation for testing based on the screening for
risk factors. |If a parent objects, the agency will be expected to neet with

the parent (if the parent is available) to discuss the risk factors and
urgent need for testing in order to provide early treatnment for an H V-
infected child. Again, the social services conmi ssioner can exercise his or
her legal authority to request the test when such authority exists, or seek
such authority from the appropriate court. W will expect that any
di scussion with the parent will be conpleted in a tinely manner, pernitting
the testing to occur no later than 30 days after the <child's entry into
foster care.
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Since these policy and regul atory changes will represent a substantial
revision of current requirenments, we are informng you in advance of our
conmitnent to pronul gate regulations and establish guidelines to provide
screening, identification and all necessary care and treatnent of HI V-
infected children in foster care.

Pl ease contact your Services and Conmunity Devel opnent Regional Ofice
with any questions about this new policy.

CONTACT PERSON:| BRO - Linda Brown (716) 847-3145 USER ID: 89D421
' RRO - Linda Kurtz (716) 238-8201 USER ID: OFHO10
' SRO - Jack Klunp (315) 423-1200 USER ID:. 89W)05
' ARO- WIlliamDorr (518) 432-2751 USER ID: AV4260
' MRO - Fred Cantlo (212) 383-1788 USER ID: OFQ®10

M chael J. Dow ing
Commi ssi oner



