DSS- 4037EL (Rev. 9/89)
Transmittal No: 94 LCM 81
Date: July 8, 1994
Di vi sion: Econom c Security
TO Local District Conm ssioners
SUBJECT: Vel asquez Injunction - Required Action with Respect to

Poverty Level Respondents

ATTACHVENTS: Notice to the Respondent - (Avail able On-Line)

As a result of a prelimnary injunction entered against the New York State
Depart nent of Social Services in Velasquez v. Bane in New York State Suprene
Court in New York County, it is necessary for all of the State's social
services districts to imrediately inplenment changes in the procedures used
when seeking or enforcing child support orders wunder the <child support
enforcenent (Title IV-D) program

The following procedures nust be inplenented imediately by all socia
services districts:

1. The attached notice, in English and Spanish, nmust be served with
all petitions which seek the issuance of a court order of child
support or the nodification of an existing order of child support.
The notice nust be served with the petition, and may be printed on
a separate piece of paper attached to the petition. The purpose of
the notice is to informall poverty-level respondents that they are
permtted to rebut the statutory presunption that they should be
ordered to pay $25 per nmonth in child support, and that the court
may order themto pay an anount of child support from$0 to $25 per
nont h.

2. Soci al services districts nust not argue in any court proceeding
that poverty-level respondents are required to pay a statutory
m ni mum of $25 per nonth pursuant to Famly Court Act 413.1(9)
after the poverty-level respondent has successfully rebutted the
$25 per nonth presunptive amount. Furthernore, districts must not
argue a position that 1is inconsistent with the requirenment that
poverty-level respondents are permtted to r ebut t he $25
presunptive anount downwards to as |ow as $0 per nonth.
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3. Social Services districts nust not initiate any enforcement action
agai nst poverty-level respondents with $25 per nonth orders who
were not given the opportunity to rebut the $25 presunptive
anount . Poverty-level respondents with support orders of $25
issued prior to January 1, 1994 should be considered not to have
had the opportunity to rebut the presumptive amount. Poverty-level
respondents with support orders greater than or less than $25, and
poverty-level respondents with $25 orders issued on or after
January 1, 1994, should be considered to have had the opportunity
to rebut the presumptive amount. However, the prelimnary
i njunction does pernmit the enforcement of any order through the
collection of New York State and federal incone tax refund of fset
and the interception of lottery prizes.

Al though the Velasquez prelimnary injunction requires that poverty-I|evel
respondents nmust be afforded the opportunity to rebut the $25 presunptive
amount downwards to as low as $0 per nonth, the prelimnary injunction does
not require the issuance of a zero order nor does it require that a petition
be dismssed if it has been filed against a poverty-1level respondent. Due
to the stringent federal performance standards that govern the State's

administration of the Title 1V-D program, districts must file petitions

against poverty-level respondents regardless of the court's anticipated

reaction to the petition. |f a district encounters a case wherein the court

i ssues a zero order, the district may file objections which argue that a
zero anount is unjust and inappropriate given the specific circunstances of
t he case. If a district encounters a case wherein the court dismisses a
petition because it was filed against a poverty-level respondent, the
di strict nust object to the dism ssal.

In addition to the above, the Velasquez prelimnary injunction also requires
that the State and the social services districts refrain from sending
"collection notices" to any poverty-level respondent with a $25 per nonth
order who was not gi ven the opportunity to rebut the $25 presunptive anount
if the collection notices include references to possible incarceration or
other penalties related to the poverty-level respondent's failure to pay.
In addition, the prelimnary injunction requires that "collection notices"
nmust notify poverty-level respondents that if they receive public assistance
or care then they are exenpt from naki ng paynments on their $25 per nonth
or der, and that any paynents made are purely voluntary. In response to
t hese requirements, the Departnent is nodifying the Child Support Managenent
System ("CSM5") to ensure that CSMs termnates any existing automated
enforcenent action on these cases and that it does not initiate any new
automated enforcement action (with the exception of lottery intercept and
tax refund offset) or produce unacceptable notices wth regard to these
cases. The Department will notify the districts when the CSMS nodifications
have been conpl et ed. If a social services district is using any type of
enforcenent docunent other than those generated by the Departnent through
CSMS, the district nust stop wusing those docunents in cases involving
poverty-1level respondents.
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Pl ease advi se your Child Support Enforcenent Unit and its attorneys of these

requi renents i mediately. If you require further information regarding the
Velasquez prelimnary injunction, please contact Anne Binseel, Assi st ant

Counsel , at 474-7693.

Gscar R Best, Jr.
Deputy Conm ssi oner
Di vi sion of Economic Security
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ATTACHMENT

(to be served with petition)

NOTICE TO THE RESPONDENT

State law requires that the famly court nust presune that you should be
ordered to pay at Ileast twenty-five dollars ($25) per nonth in child
support. However, if your income is below the poverty |evel, which 1is
$7,360 per year, you or your legal representative are allowed to tell the
fam |y court why you should not be ordered to pay $25 per nmonth in child

support. |If you wish to tell the famly court that you should be ordered to
pay | ess than $25 per nonth, vyou will need to tell the court that your
income is belowthe poverty level, what your incone consists of, and the
reasons you think that you should be ordered to pay Iless than $25. The

fam |y court will then decide the anpbunt of your child support order

NOTIFICACION

La ley estatal requiere que la corte de fanilia suponga que a usted se
e deberia ordenar que pague por | o nenos veinticinco dolares ($25) al nes
en manut enci 6n infantil. Sin enbargo, si su ingreso esta por debajo de
nivel de la pobreza, que es $7.360 al afio, usted o su representante |ega
pueden notificar a la corte de famlia la razén por la que a usted no se le
deberia haber ordenaro que pague $25 al nes en nmanutenci 6n infantil. S
usted desea informar a |la corte de famlia que a usted se | e deberia ordenar
pagar nenos de $25 al nes, usted necesitard informar a la corte que su
ingreso es inferior al nivel de |la pogreza, de qué consiste su ingreso, y
las razones por las que usted piensa que a usted deberia ordenarsel e que
pague nmenos de $25. La corte de familia entonces decidirad la cantidad de su
orden de manutenci 6n infantil



