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The purpose of this release is to informlocal social services districts of
changes to the power of attorney forns used in New York State. A "power of
attorney" is a docunent by which an individual gives |legal authority to
anot her person(s) to handle a variety of financial transactions and other
matters. Protective Services for Adults (PSA) staff frequently encounter
situations in which an elderly or inpaired adult has given power of attorney
to a famly nenber or other individual. It is inmportant that PSA staff be
aware of the revisions to the fornms and the effect these changes have on the
managenent of the person's financial and/or other affairs. Following is a
summary of the revisions.

On Cctober 1, 1994, new power of attorney fornms went into effect in New York
st ate, in accordance with Chapter 694 of the Laws of 1994. The statutory
short form general power of attorney has been revised, and a new statutory
form for the springing power of attorney has been enacted. Power s of
attorney can be limted to specific powers or can be conprehensive,
according to the w shes of the person signing the power of attorney. Only
the person who wants to give the legal authority to mmnage his or her
financial and/or other affairs (called the principal) to another person
(called the agent) can sign the power of attorney form The principal nust
have the nental capacity to fully understand the scope of the authority
bei ng given to the agent.

1. Extent of Powers Granted under Power of Attorney

The revised form clarifies that while the Power of Attorney form may be
used to grant the designated agent broad powers to handle real or persona

property, it may not be used to authorize anyone to nake nedical or other
heal th care deci sions on behalf of the principal. Descriptions of the
specific powers listed on the formare explained nore fully in New York

General nligations Law, Article 5, Title 15, Sections 5-1501 through 5-
1503.

2. Requirenent to Initial Specific Powers G anted

The statutory short formfor general powers of attorney lists eleven types
of transactions, a power to delegate any or all of the eleven specific
transacti ons, and an inclusive power for "all other matters" which a
princi pal can authorize an agent to perform Prior to GCctober 1, 1994,
principals had to strike out and initial each of the |isted transactions
they did not wish the agent to perform This requirement was often
confusing to the general public and caused m sunderstandings between
princi pals and agents. The form has now been revised to require the
principal to initial those powers they wish their agents to have. If a
specific transaction listed in the formis not initialed, no authority wll
be granted for natters that are included in that |isting.

3. Durability of Power of Attorney Designation

A durabl e power of attorney neans that the principal intends that the power

continue in effect after the principal becones disabled or inconpetent. It
all ows the agent to manage financial transactions even when the principa
has becone cognitively inpaired and unable to direct the agent. Prior to

Cct ober 1994, New York State |aw provided that a durability clause, al so
known as a "disability clause" could be added to any power of attorney
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form Printed power of attorney forns were available with and without the
durability clause. This sonmetimes led to the inadvertent use of a
nondur abl e form when durability was i ntended. The revised statute now
requires that the durability clause be placed on all statutory short form
general powers of attorney with a separate box to be initialed by the
principal if durability is desired. (Durability does not extend beyond the
death of the principal. The authority granted under a POA is automatically
revoked upon the death of the principal.)

As of COctober 1, 1994, a principal who wishes to nake the powers granted

durabl e has to initial a separate box which states: "this power of attorney
shall not be affected by the subsequent disability or inconpetence of the
principal."

4. Springing Powers of Attorney

A "springing power of attorney" goes into effect at sone future point in
time, determined by the principal. The principal can give the agent |ega

authority to manage their financial affairs, but delay the effective date of
that authority. The principal has to determ ne ahead of tinme when or what
specific circunstance woul d cause the springing power of attorney to go into
ef fect. Previously, no statutory formexisted, although such powers were
permtted. A separate statutory springing power of attorney form is now
avai |l abl e which provides space for the principal to indicate when and why
the springing power will becone effective. An automatic durability clause
is included in the new statutory short form springi ng power of attorney
form (General Obligations Law, Section 5-1506, as anended by Chapter 419
of the Laws of 1994.)

5. Inplications

Local district PSA staff should be aware of the new provisions concerning
the power of attorney forns, so they can advise their clients who are
considering this option for managing their financial affairs. Al statutory
forns are now required to carry a warni ng about the benefits as well as the

limtations of powers of attorney. Since there is no reporting obligation
on the part of the agent to account for the assets of the principal, powers
of attorney can be abused by agents. I ndi vidual s need to be aware of the

i mportance of naming soneone trustworthy as their agent, or this procedure,
whi ch was intended as a preventive neasure, <could lead to financial abuse
and exploitation. PSA staff should advise clients with capacity that a
princi pal can revoke the POA at any tine.

It is also inportant for local staff to nake sure that PSA clients who are
consi dering nam ng soneone as their power of attorney have the nenta

capacity to execute this transaction. In cases in which it is determ ned
that a power of attorney is not acting in the best interests of a nentallly
i ncapacitated adult, a social services district, as part of its PSA
responsibilities, mnust pursue the appropriate legal action to renove the
agent, unl ess someone el se is willing and able to assunme this
responsibility. An attorney in fact designated under a POA has a fiduciary
duty toward the principal. Therefore, a civil action under common | aw

grounds alleging breach of fiduciary responsibility can be initiated.
Additional case law information on this topic is contained in 94 INF14,"
Article 81 MHL: Training Approval and Qther |nplenmentation |Issues"”.
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As indicated previously in 83 ADM 15, "Financial Managenment Procedures for
PSA", we do not recommend that |ocal district staff accept a designation as

a power of attorney agent for an individual.

Power of attorney forns executed before October 1, 1994 renmmin in effect.
Power of attorney designations after this date require the new forns.

Stuart Feuerstein
Associ ate Conm ssi oner
Ofice of Housing & Adult Services



