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Local District Comm ssioners

SUBJECT: Federal & State Rei nbursenent For Foster Care Costs
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B: Agency for Children, Youth and Famlies - Information
Menor andum - 89-08 (Avail able on-1ine)
C. Agency for Children, Youth and Fanilies - Infornmation
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PURPOSE

The purpose of this nmenorandumis to:

1

reenphasi ze with social service districts the ongoi ng docunentation
requirenents of the foster care program adm nistered pursuant to
Title I'V-E of the Social Security Act (SSA) which provides federa
participation in the maintenance cost of foster care;

note the end of Title |IV-A Energency Assistance to Fanilies (EAF)
as a federal funding source for the foster care area and the
implications of that fact;

rem nd social services districts that while children can be
eligible for SSI, Titles IV-E and | V-A(EAF) simultaneously, t hey
cannot be in receipt of SSI and Titles |IV-E or EAF benefits for the
sanme period of tine and that they nust carefully weigh the benefits
of SSI when contrasted with Titles IV-E and | V-A (EAF) in choosing
whi ch benefits package to pursue, and

advi se soci al servi ces districts of their rol es and
responsibilities when working with the State's contractor, the New
York State Association of Counties (NYSAC) and/or any locally
retained contractor in developing eligibility and claimng data for
federal reinbursenent for foster care cases.
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Thi s menorandum addresses those eligibility requirements which the
Departnment has identified as requiring your attention regarding the
proper review and docunentation of eligibility and clains for federa
rei moursenment for foster care cases. This nenorandum suppl enent s
previ ous rel eases and does not replace them The full description of
the Title |IV-E programand eligibility requirements are to be found in
Depart ment Regul ations- 18 NYCRR Part 426 and in Departnent Directive
93-ADM 34. |ikewise, a full description of EAF programrequirenents is
found in Department Regul ati ons-18 NYCRR Part 372.

Thi s menorandum shoul d assist social services districts in properly
determining Title IV-Eeligibility as well as considering retroactive

EAF benefits. The requirenents discussed pertain to eligibility and
claimng docunentation developed directly by social services districts
or by local or state contractors. Please note that social services

districts retain final responsibility and accountability for al
decisions regarding eligibility and cl ai m ng.

The appropriate identification and clainming of federal prograns will aid
soci al services districts in managi ng resources under welfare reform and
preserving federal reinbursenent in face of audits by the federa
agency.

BACKGROUND

The Departnent believes a reiteration of certain requirenents of Title
| V-E of the SSA are particularly rel evant because of recent:

1. results of eligibility reviews undertaken by the Departnent of
foster care placenents;

2. review of Title IV-E and |V-A(EAF) clains subnitted to the
Department which were devel oped by the New York State Association
of Counties (NYSAC) sub-contractor |HHS;

3. amendnments to the SSA which end Title IV-A(EAF) as an entitlenent
program for federal reinbursenent, place funding for that category
of expenditures under a block grant, Tenporary Assistance To Needy
Fam lies (TANF), and revise the eligibility criteria for SSI; and

4, questions raised by social services district staff regarding Title
IV-E and |1 V-A (EAF) requirenents and docunentation issues arising
from cases developed for claimng by the State's contractor NYSAC
and its sub-contractor, the Institute for Health and Human
Servi ces. Pl ease refer to "NYSAC Module 3" which is Attachnent
"A" of this nenorandum and di scusses the roles and responsibilities
of NYSAC and, by inplication, any contractor retained by a socia
services district in docunmenting foster care cases for federa
rei mbur sement .
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FOSTER HOVE CERTI FI CATI ONS AND APPROVALS

Conditions of eligibility for certifying or approving foster care hones
are nandated and detailed in Departnment Regulations 18 NYCRR Parts 443
and 444, Soci al services districts are remnmi nded that one of the nost
basi ¢ requirenments and safeguards for any foster care placenent is that
it occurs in a safe, healthy and nurturing environment. Such assurances
are docunented by the social services district inits horme certification
and approval process.

Wth the exception of pre-adoptive fanily hones children placed in the
care and custody or custody and guardianship of the social services
conmi ssioners can never be legally allowed to reside in a hone that has
not been certified or approved. No federal or State reinbursenent is
permtted for periods of service in a home that is not certified or
appr oved.

TITLE IV-E ELI A BI LI TY REQUI REMENTS

The follow ng issues represent those Title IV-E eligibility requirenents
which need to be stressed to staff of social services districts
responsi ble for determning Title IV-E eligibility or who are review ng
and certifying work submtted by |ocal or State contract workers. Title
IV-E is the only source of reliable federal funding for foster care
costs and renai ns uncapped. Social Services districts nmust take al
appropriate steps to assure the proper wuse of Title IV-E for every
appl i cabl e placenent rather than fall back wupon the block grant and
capped State fundi ng sources.

A LEGAL AUTHORI TY FOR FOSTER CARE PLACEMENTS - FEDERAL AND STATE
REQUI REMENTS

(1) Placenents Made Pursuant to Articles 3, 7 and 10 of the Famly
Court Act (FCA)

Judi ci al determ nations made pursuant to Articles 3, 7 and 10
of the FCA, that renove a child fromhis or her honme and
pl ace himor her in foster care nmust establish whether it is
contrary to the welfare of the child to remain in the hone

and deterni ne whether reasonable efforts were nmade, when
appropriate, to prevent the placenent (see Section 472(a)(1)
of the SSA). For these court ordered placenents such
findings nust be expressly set forth in the court order as a
condition of federal reinbursenent under Title | V-E State
law also reflects the requirenent that the court order
expressly references these findings. In addition, t he

responsibility for placenent and care of such child nust
reside with the social service district or wth another
public agency wth which the Departnment has nmade an
agreement (i.e., Division for Youth, the Ofice of Menta
Heal t h, the Ofice of Mental Retardati on and Devel opnent a
Disabilities and the Ofice of A coholism and Substance
Abuse) .
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A tenporary order (renmand) issued pursuant to Article 10 of
the FCA renoving a child fromthe hone neets the requirenent
of a judicial determ nation, provided that the order specifies
that it would be contrary to the welfare of the child for him
or her to remain in the hone, and that reasonable efforts were
nmade, when appropriate, to prevent placenent.

Ti nel i ness of Court Orders

Feder al rei mbur senent for court-approved foster care
pl acements nmay be clainmed fromthe first day of the nonth in
which the Court issued an order approving the placenent if al
other Title IV-E eligibility requirenents have been net. | f
the Court delays in issuing such an order after a petition to
revi ew the appropriateness of a renoval is filed, the ability
of the soci al services district to claimthe naxi num anmount
of federal reinbursenment for the cost of the placenment could
be jeopardi zed. Because of this, it is essential that in al
soci al services districts, both programand legal staff, work
closely with the Fanmily Court in order to ensure that court
orders are expeditiously issued and witten to the extent
appropriate in accord with the criteria stated above. Each
social services district must take whatever st eps are
necessary in order to avoid delay in the issuance of such
orders. These steps may include the nodification of interna
programatic and | egal practices in preparing petitions and/or
draft orders for the Court's signature.

If orders already witten and received by the social services
district inadvertently |lack appropriate |anguage or are in
sonme other rmanner defective, your social services attorney
shoul d be requested to approach the court for a NUNC PRO TUNC
order to correct the deficiency. Attachnent "B" to this letter
di scusses the federal agency perspective on NUNC PRO TUNC
orders and their applicability to Title IV-E eligibility.

For very short term placenents where an order is not issued
prior to the child' s discharge, or where the order does not
awar d care and cust ody to the conm ssioner, State
rei mbursenment nmay be clainmed as long a petition was filed
timely in accordance with the provisions of the Fam |y Court
Act up to the point the order is issued returning the child
hone or awar di ng custody to sonmeone other than the
conmi ssi oner (or an agency with which the Departnent has a
witten agreenent.e.g. DFY)).

Vol untary Placenents Section 358-a Pl acenents

Federal reinbursenment is permitted beginning from the first
day of the nonth that a voluntary placenent agreenment is



Dat e

Tr ans.

B

May 21, 1997

No.

97 LCM 38 Page No. 5

signed, assuming all other Title IV-E requirenents are net.
Li kewise, a child who is in care as a result of a transfer of
care and custody to the social services official under the
provisions of Section 384-a of the Social Services Law nmay
have the cost of care federally reinbursed under Title |IV-E

A voluntary surrender instrument executed pursuant to Section
384 of the Social Services Law and signed by the parent(s)
does not neet the requirenents of a voluntary placenment
agreenent as defined by Section 472(f) of the SSA and thus
cannot be the basis of the legal placenment authority for
purposes of claimng under Title |IV-E.

It is inportant to note that for purposes of Title IV-E
eligibility, the voluntary placenment agreenent nust be signed
only by the parent(s) or legally appointed guardian(s) of the

child. However, Section 384-a of the Social Services Law
aut horizes the transfer of care by a person with whom a parent
has entrusted care of the child. Such a transfer is |lega

under State Law but is not recognized by federal standards as
a basis for Title | V-E funding.

Federal reinbursenment may be clainmed for up to 180 days of
care, beginning fromthe date of original placenent. If a
judicial determination is nade under SSL 358-a of the SSL
within 180 days that continued placenment is in the best
interests of the child, the child's placenent then can be
rei mbursed under Title |IV-E beyond the 180 days as a court
ordered placenent. If an order is not issued under Section
358-a of the SSL by day 180 of the placenent, no further Title
IV-E claiming is permtted for the duration of that foster
care stay. However, New York State's requirenent under SSL
Section 358-a of the SSL (i.e., petitioning the court if the
child is to remain in care for nore than 30 days ) nmust also
be nmet in order to qualify the stay for State reinbursenent.

Consecutive voluntary placenments nay nhot be wused to avoid the
judicial process.

CATEGORI CAL/ FI NANCI AL ELI G BI LI TY

1. Receipt of Aid to Fam lies with Dependent Children (ADC)

According to Section 472 of the SSA, Title IV-E eligibility
was to be connected to the ADC programin one of the follow ng
three ways:

(1) The child shall have been in receipt of AFDC in or for
the nmonth in which either the voluntary agreenment was
entered into, or court proceedings |leading to the renoval
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fromthe hone were initiated (see Section 472(a)(4)(B) of
the SSA); or

(2) The child would have received AFDC if an application had
been made for such benefits in or for the nonth in which
either a voluntary agreenent was entered into or such court
proceedings leading to the judicial determ nation that
resulted in the renpbval fromthe hone were initiated (see
Section 472(a)(4)(B)(i)of the SSA;, or

(3) The <child had been living with a relative specified in
18NYCRR 369.1 within six nmonths prior to the nmonth in which
either a voluntary agreenent was entered into or court
proceedings were initiated, and would have received aid in
or for such nonth if in such nmonth he had been living wth
such relative and application for such benefits had been
nmade (see Section 472(a)(4)(b)(ii) of the SSA

If a child is found to be ineligible for AFDC for the nonth
speci fied above, i.e. the nonth |egal proceedings |leading to
the child's renoval were initiated, Title IV-E foster care
eligibility cannot be derived at any point in the future for
that particular placenment. However, iif a case was m stakenly
found ineligible for Title IV-E or was coded inproperly so
that Title |IV-E reinbursenment was not clained, such clainms can
be subnmitted retroactive for twenty-four nonths from date of
paynent . The reason for the retroactive claimng nust be
cl early docunented in the case record.

a. Child in Receipt of ADC at pl acenent.

Under federal welfare reform the AFDC program no | onger
exists as a federal program The AFDC program has been
repl aced by a federal welfare block grant, The Tenporary
Assistance to Needy Families (TANF) program For purpose
of Title IV-E eligibility, however, the federal welfare
reform legislation requires the use of the AFDC program as
it existed on June 1, 1995 as a condition of eligibility
for all placenments occurring after the inplenentation of
TANF in a state. For New York, the inplenentation date is
Decenber 4, 1996. The Departnent is devel oping
procedures for docunmenting Title IV-E eligibility for
children in receipt of TANF funding (formerly AFDC). In
the interim for children placed into foster care and in
recei pt of the State's continuing AFDC programin the nonth
the | egal proceedings |leading to renmoval was initiated, WHB
printouts docunenting this information should be retained
in the case record for future audit purposes. Such
printouts should include a copy of the ABEL budget
reflecting the child' s receipt of AFDC in that nonth, and a
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case conposition screen from W8S, An alternative form of
docunentati on acceptable to the federal reviewers would be
the grant reduction notice to the househol d caused by the
child' s renoval . Such docunentation nust be included in
all cases developed for Title IV-E by State contract staff
as a condition of the contract.

b. Child Not in receipt of AFDC in the nonth of Pl acenent

For a child not in receipt of AFDC in the nonth the renoval
proceedings were initiated, eligibility for AFDC nust be
established as a condition of eligibility for Title IV-E
by the social services district staff or by any contractor
awar ded the work of docunenting eligibility.

Al eligibility factors for ADC nust be nmet and docunented
in determining Title |IV-E Foster Care eligibility with the
exception of the specified relative test discussed on p. 8
"Living Wth a Specified Relative". However, federal audit
practices to date, (which are reflected in the terns of the
NYSAC contract) have allowed certain flexibility in
docunenting the financial eligibility requirenments for
ADC. Federal reviewers have, to date, allowed, for those
cases that would have been ADC eligible had they applied,
an ABEL budget cal cul ati on using the standard of need for
the case at the tine of renoval to suffice for docunenting
need. Verification of income by neans of SSA award
letters, copy of a V.A benefits check or a typical wage
stub for the pertinent nont h have been accept ed.
Statements fromresponsible relatives regarding their neans
of support are used to supplenent verification of incone.
Statenments of no incone have been all owed when supported by
case worker observations of [living circunstances, or
statenents of support received fromnon-legally responsible
relatives and friends.

If the child is removed froma specified relative's honeg,
ot her than the parent(s) (i.e., a non-legally responsible
relative), the income and resources of this relative will not
be considered in determining the ADC eligibility of the child.
(18NYCRR Section 369. 2)

Attenpts by districts to verify inconme should be docunented in
the case record.

For children in receipt of Hone Relief Assistance (i ncluding
cases categorized as PGHR or PG ADC) a deprivation factor
must be docunented in the case record in order to establish
Title IV-E eligibility as well as the recei pt of Hone Reli ef
(PG ADC or PG HR). .
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2. Living with a Specified Relative

The child nust have lived in the hone of a specified relative
(includes any relation by blood, marriage or adoption who is
within the fifth degree of kinship to the dependent child) at
sonme time within the six nonths prior to the initiation of
court proceedings or when a voluntary placenent agreenment was
si gned. There nust be docunentation in the case needed to
docunent ‘"specified relative", e.g., case narrative, |IM
records, probation reports.

When the child is placed with a kinship foster parent, t hat
relative cannot also be considered to be the specified
relative fromwhose hone the child was renoved in nmeeting the
renmoval criteria of Title | V-E

The child born to a nother who was a hospital patient or
prison inmate woul d be considered to be living with the nother
at the time of birth, and if placed in foster care would be

renoved from the honme of the relative (the nother). The
definition of "hone" is applicable to the hospital or prison
setting.

3. Oher Eligibility Factors Affecting | V-E

Al other factors of Title IV-Eeligibility, e.g. age and
school attendance nust be eval uated and docunent ed. See 93-
ADM 34 for specific criteria.

V. EMERGENCY ASSI STANCE TO NEEDY FAM LI ES (EAF)

As of COctober 1, 1996 the Energency Assistance To Needy Families (EAF)
no | onger exists as an entitlenment programor as a separate source of

f eder al rei mbur senent . EAF has never been a primary source of foster
care funding and should not be used as a substitute for Title IV-E.
However, the Departnment anticipates that a portion of the federal TANF

bl ock grant awarded to New York will be set aside in the State's budget
for SFY 97-98 to help neet a limted portion of foster care and ot her
children services' expenditures that woul d have been otherwise eligible
for EAF funding if the federal welfare reform programhad not been
enact ed. Future releases will address the specifics once the state
budget is enacted.

Claimng of federal EAF funds on a retroactive basis is still avail able
for expenditures for services provided prior to October 1, 1996. Foster
care placenents nade pursuant to Article 10 of the Family Court Act or
through a voluntary placenent agreenment and tuition costs of Title IV-E
children in settings with on-canpus schools are anpong the itens eligible
for EAF funding. Al eligibility and docurmentation standards for EAF
eligibility in effect as of 9/30/96 nust be net. These standards are
di scussed in prior releases, notably 93- ADM 39 and 94- LCM 52. As not ed
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in these publications, EAF claimng was not intended to supplant Title
IV-E as the program of <choice in federal foster care funding. In
addition and simlar to the Title IV-E eligibility and clai m ng process,
social services districts retain sole responsibility for docunenting
eligibility requirenents, ncl udi ng EAF aut hori zations processed as a
result of work undertaken by local or state contract staff. The
aut hori zati on of services under the EAF program does not relieve socia
services districts from conplying with the specific child welfare
program requirenents i ncl udi ng | egal and case nmanagenent
responsibilities such as court orders review ng the placenent, case
pl ans (UCR s), and foster care hone approvals.

SUPPLEMENTAL SECURI TY | NCOVE (SSI)

Sone foster children wll be eligible for both Title IV-E and the SSI
program However, the current federal policy is that concurrent paynent

under both programs is not all owabl e. In these cases, a district nust
determne under which program reinbursenent is nobst advantageous.
Districts should consider the overall Title |V-E reinbursenent as

contrasted to the SSI standard anpbunt when determining which program
would be nobst cost beneficial for a foster child who is eligible for
ei ther program Children in foster care receive the SSI Benefit Leve
of "living with others", which as of January 1, 1997 was $484 per
nonth. This benefit level is the sane for all foster care placenents:
foster famly care, group honme care, agency operated boarding hones, or
institutional care.

There is no local share in this SSI paynent of the current $484 nonthly

benefit. If the foster care mai ntenance costs for an SSI child exceed
$484 nmonthly, t he bal ance woul d be shared 50/50 between the State and
| ocal district. Al adm nistrative costs for an SSI foster child would

be 50% st at e/ 50% | ocal

Title |IV-E Foster Care reinbursenent reinburses 50% of the cost of

care. Title IV-E al so reimburses 50% of the administrative costs,
clothing costs, and nmany special itens of need, for a Title IV-E
eligible child. CGeneral ly, whenever a child is in a congregate foster

care program Title IV-E will provide the greater reinbursenent.

Simlar considerations should be nade when evaluating an SSI case for
EAF funding with the additional caveat that the EAF programis no | onger
an avail abl e federal funding source as of Cctober 1, 1996.

Al  SSI children nust be reviewed for Title IV-Eeligibility and
aut horized accordingly. It is only when clains are nade for
rei mbursenent under that programthat the SSI benefit will be affected.

CASES DEVELOPED FOR FEDERAL CLAI M NG BY NYSAC COR OTHER CONTRACT STAFF.

The NYSAC-3 Mdule (Attachment A to this Menorandum) details the
responsibilities of the contractor in substantiating eligibility and
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clains for Title |IV-E and EAF for Foster Care cases. Underlying the
terns of the nodule are three basic principles.

1. Social services districts retain sole responsibility for al
aut horizations and clains for Title IV-E or Title |IV-A devel oped by
the contractor;

2. The provisions of the Social Security Act, the New York State
Social Services Law and Title 18 of NYCRR govern and supersede al
terms of the contract, and;

3. The contractor is to provide all cases and claimng material in
sufficient time for social services district staff review

The Departnent, in an effort to mnimze the disruptive inpact of the
contractor on social services district activities has agreed to provide
certain services to the contractor. These include: identifying of FNP
cases based on information drawn from W5, i ssuing User ID s and
Passwords to the sub-contractor's staff to access W/ CCRS; provi di ng
programmati ¢ and policy guidance; sharing statistical data and preparing
claiming schedul es for |ocal social services signature.

The Contractor is required to secure and share wth the Departnent
witten agreenent of the social services district for conducting revi ews
and approving the rel ease of case data. 1In addition, the contractor is
to request social services district staff to direct policy and program
questions to the Departnent.

Social services districts are invited to take advantage of the
opportunities of the contract, but the Departnent enphasizes that the
| ocal social services district nust be fully assured of the propriety of
any and all eligibility and claim docunentation subnmtted by the
Contractor before authorizing and attesting to their validity.

If you have any questions regarding Title IV-E or IV-A (EAF)
eligibility as discussed in this LCM please contact John Conboy, Ofice of
Qual ity Assurance and Audit at 1-(518) 402-0147 or via OFI SLINK e-mail; User
| D 90b061.

For questions regarding the State contract wth NYSAC, or the
contractor's perfornmance, please contact M. Richard Rocco of the Bureau of
Revenue Enhancenent at 1-(518)-474-8164.

Wal | ace Wat son
Director
Ofice of Quality Assurance and Audit



ATTACHMENT " A"
MODULE - NYSAC 3

CHI LD WELFARE SERVI CES FEDERAL NAXI M ZATI ON - (FOSTER CARE ONLY)

Thi s nodul e enconpasses activities and projects to be performed by the
Contractor to identify expenditures, not otherw se clainmed for federa
participation through ongoing state initiatives, eligible for federa
rei mbursenent under Titles IV-E and |IV-A for services provided by
| ocal social services districts as part of the foster care program

GENERAL CONTRACTOR OBLI GATI ONS

Prior to actual work engagenent and not |ess than quarterly, the
contractor will provide a detailed project plan which identifies the
project manager and staff assigned as well as describes the audit

steps, geographic location, required |local district interface , other
State agency invol venent, and any and all other facets of the
process. A project plan nmay be disapproved or nodified if the
Departnment determines such a plan wll interfere with existing or
pl anned State revenue maxim zation initiatives or may threaten the
recei pt of f eder al financial participation for ongoing State
activities. An approved project plan will clearly identify the scope

of work and the tinme periods for review The Contractor's scope of
work is limted to activities strictly stated and authorized in the
approved project plan. The scope of work may be changed by the
Departnent, in witing, as determined by and in the best interests of
the Departnent. Project plans will be reviewed and approved prior to
the start of each quarter. No claimwi |l be submitted or paid unless
an approved current project plan is on file with the Departnent.

The Contractor nust obtain Departnent staff approval in or for those
wor k areas/audit steps which may involve any of the follow ng:

1.) Authorization docunents;

2.) Local District review responsibilities;

3.) Interpretation of Federal Regulations and/or State Plan

provi si ons.

The Contractor wll ensure that all «clains for federal financia
participation made pursuant to any Local District MO U or this
State Contract are submitted through the Ofice of Quality Assurance
and Audit - Bureau of Revenue Enhancenent. (DSS-3922 for loca

districts & DSS-3148 for the Contractor)

Any and all data furnished for the purpose of conpleting the tasks of
this nodul e can be used only for the express purpose of conpleting the

work provisions of this nodule. Any ot her use of the data, without
witten consent of the Departnent, may result in termnation of this
nmodul e.

This Mdule (NYSAC 3) of the Contract may be terminated, in witing,
by either party. Termination may be for lack of activity and/or
revenue generation. Adequate notice will be given prior to any
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term nation proceeding. Term nation for reasons of inactivity and
non- performance nmay not be considered in any period for which an
approved current project plan is on file.

Thi s nodul e covers FNP Foster Care expenditures as well as those cases
whi ch are known as "kinshi p* cases that were categorized as | V-E, even
though there was not a physical renoval fromthe hone of the kinship
relative as referenced in the federal settlenent. The Kinship case
review is detail ed separately.

Foster Care

The contractor will be responsible for performng a review of FNP

Foster Care cases as provided to them by the Departnent. Case
records wll be reviewed and analyzed to establish federa
eligibility under Title IV-A (EAF) or Title IV-E The Contractor
will be expected to performall aspects of the case conversion
process from docunmentation through the f eder al eligibility
deci si on. Eligibility determinations will be subject to quality

assurance reviews which will be nonitored/ conducted by QA&A.

The universe of cases provided to the contractor wll be those
clients and expenditures renaining as FNP after all other state
initiatives. The universe will be limted to expenditure periods
no nore current than six-nonths following the paynent dates
identified by the Departnent. The Departnment will provide the
contractor a file of foster care cases active on WS for the
nont h(s) under review. The file | ayouts are described in nodule
appendi x 3. 1.

The provider wll review local social services case records,
including to the extent that it is necessary, those nmaintained by
voluntary agencies contracted by the district to provide foster
care, in order to obtain rel evant docunentation of |V-E and/or EAF
eligibility.

The provider will use work sheets and authorizati on docunents that
have been approved and/or developed with by the Departnent's
contract nmnager. Tenplate work sheets are attached (nodul e
appendices 3.2 & 3.3) which denpbnstrate the required docunentation
el ement s. The Criteria section of this nodule delineates the
appropriate eligibility criteria and m ni mal docunent ati on
requi renents.

As consistent with Federal and Departnental policy, all FNP cases
reviewed by the contractor nust first be reviewed for |[|V-E
eligibility and then for EAF as applicable. Al cases reclassified
to IV-Ewill also be reviewed for EAF eligibility in order to
assure that additional claimng opportunities that nay exist under
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EAF are identified. Such opportunities include, but are not
limted to, tuition costs not covered by Title IV-E. Any and al

ar eas of addi ti onal claimng opportunity must be clearly

identified for and approved by the Departnent prior to claim
preparati on and subm ssion. However, no costs which may be new to
the State may be incl uded.

For those cases which the contractor initiates a new EAF

aut hori zati on, the contractor will provide the Departnent a copy
of that authorization and provide an electronic data file that
will facilitate the Departnent's ability to update its master EAF
aut horization file. The file layout is described in nodule
appendi x 3. 4.

The contractor will also provide to the Departnment specific files
of all FNP cases converted to Title IV-E. The file layout is
described in nodule appendix 3.5. In addition, the contractor

will provide this information in a fornmat agreed to by Iloca
soci al service districts for purposes of updating WHE.

Ki nshi p

This nodule will cover a category of FNP cases that are currently
categorized on WB as Title IV-E, which have been claimed or paid,
at least in part, as a "kinship" paynent by the Child Wlfare
Adm nistration of the Cty of New York's Human Resour ce
Adm nistration for the period October 1, 1986 through June 30,
1994 and whi ch have been deni ed federal financial participation by
the Departnent of Health and Hunan Services, Agency for Children

and Fam lies (ACF) (see nodul e appendix 3.6). |In addition, the
contractor will review all kinship placenents occurring after July
1, 1994 to determ ne what cases fail the renoval criteria and

woul d have been a part of the clains adjustnment except that their
pl acement into foster care occurred after the period of the
settl enent.

The Departnent will provide the contractor a |listing of kinship
cases paid during the period of federal audit and within the scope
of the kinship settlenent, and at the Departnent's discretion, any
other related |istings.

The contractor will secure case records from HRA in order to
determne whether such cases fail the federal |V-E renpval test
identified in the Criteria section of this nodule. Only cases
which fail the renoval test will be eligible for reclassification
to EAF under the provisions of this contract. The Contractor wll
use the worksheet outlined in nodul e appendix 3.7 in determnining
renmoval .

For those cases which the contractor initiates a new EAF
aut hori zati on, the contractor will provide the Departnent a copy
of that authorization and provide an electronic data file that
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will facilitate the Departnent's ability to update its master EAF
aut horization file. The file layout is described in nodule
appendi x 3. 4.
The contractor will also provide to the Departnment specific files
of all IV-E failed kinship cases that have been reclassified to a
category other than |IV-E. The file layout is described in nodule
appendi x 3. 8.

CRI TERI A

The Departnent mnust approve the criteria, docunentation and fornat of
any |V-E eligibility decision for federal participation. Title IV-E
and EAF programeligibility tests and clainms subm ssion nust conform
to the Departnent's expressed policies and | ocal directives.

The Contractor nust obtain all appropriate Departnent approval for the

fol | owi ng:
1. | ocal district case review process
2. docunent ati on of EAF verification/authorization form
3. application of State Plan criteria.

Al'l approval s nmust be secured through the office of the Departnent's
contract nmmnager located in the Ofice of Quality Assurance and Audit
- Bureau of Revenue Enhancenent.

For purposes of IV-E eligibility, the federal criteria found in Socia
Security Act Section 472 and State criteria found in Departnent
Regul ations Section 426 wll govern. In particular, any case
classified as |V-E nust have legal authority for care and custody
awarded to the | ocal social services comm ssioner by an order of the
famly court wth appropriate court order |anguage or a voluntary
agreenent signed by the child's parent or |egal guardian. For cases
entering care under a voluntary agreenent, a court review of the
agreenent and an order continuing care and custody with the
conmi ssi oner nust be obtained by day 180 of the placenent if the child

remains in foster care for that l|ength of tine. In addition,
eligibility conditions of age, living with specified relative within
prescribed tinme periods and ADC eligibility for the appropriate nonth
of legal activity nust be net. For requirenments other than | ega

docunents governing placenent and to the extent retrievable, WVB
printouts wll suffice for purposes of docunentation. Copi es of
rel evant court orders or voluntary agreenments governing placenents
must be avail abl e in the contractor's records to establish

docunent ati on.

For kinship cases, the contractor nust provide the basis of |IV-E

ineligibility related solely to failing the IV-E renpoval test. Thi s
wi Il include providing docunentation, on a case by case basis, from
the wuniverse of cases provided to the contractor. The renoval test

will use the tinme periods, docunentation standards, |egal events, and
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denographic data as proscribed in the exenplar checklist attached
(rmodul e appendi x 3.7) including the glossary of terns. Al facets of
IV-E eligibility will be presunmed correct except for the renoval test
for purposes of the kinship portion of this nodul e.

For cases having no previous EAF authorization, the contractor wll
secure the followi ng docunentation of EAF:

1. there is at |least one eligible child under the age of 21

2. the child lived with at the time of placenent (or had I|ived
with in at | east one of the proceeding 6 nonths) a qualifying
relative as defined in Departnent Regul ation 369;

3. there is no ineligibility for the famly based on a
caretaker's refusal of enployment or training;

4, the energency did not ari se from the caretaker's
m smanagenent of the PA grant;

5. the service provided is in response to a qualifying energency
situation as defined under New York's State Pl an;

6. the famly qualifies under the financial «criteria for EAF
eligibility as defined in 93-ADM 39 and 94- LCM 52( see nodul e
appendices 3.9 & 3.10)

The contractor will docunent the eligibility on form DSS QA-638 (or
RES-1 in NYC) as provided by the Departnent which will require sign-
off by the comm ssioner of the appropriate |local social services
district or his designee.

For cases identified by the Departnent as having an existing EAF
aut hori zati on which may suffice to authorize EAF for the service(s)
under review, the Contractor nust docunent that:

1. the case/individual is one and the sane as the authorized
i ndi vi dual and;

2. the foster care placenent under review were incurred as a
result of the emergency situation necessitating the existing
EAF aut horization. For services not neeting this requirenent
for which not nore than 12 nonths has transpired between the
conpl etion of the authorization and onset of the reviewed
energency, no additional EAF authorization can be witten nor
can any EAF claimng be made. |If nmore than 12 nonths has
expired between these two events, the Contractor will be
responsi bl e for docunenting eligibility and securing |oca
district authorization for EAF.
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FNP- FP _ELI G Bl LI TY/ PAYMENT CONVERSI ON PROCESSI NG

The contractor wll be required to provide the specific eligibility
data concerning converted cases no later than the last day of the
m ddl e nonth of the quarter. The Contractor will provide a record of

the cases to be converted to FP in a format prescribed by the
Department to update/annotate its files. The file layout is described
i n nodul e appendi x 3.11

CLAI M5 PROCESSI NG

Upon notification by the Departnent of the anpbunt which has been
identified and annotated as contractor initiative, the contractor wll
be responsible for filing the appropriate claimng instrunents wth
the Departnent (QA&A\Bureau of Revenue Enhancenent) for inclusion in

the Quarterly Expenditure Report. Any costs for a claim which is
"NEW to the Departnent - as defined by the Division of the Budget -
will not be eligible for State share rei nbursenent. In no case shal

a County or New York City receive Federal and State participation in
an anount greater than the proportionate reinbursenent fornul a
establ i shed under the relevant State statute.

REI MBURSEMENT

Rei mbursement to the contractor shall be deternmined on and linmted to
only those cases and expenditures successfully converted fromFNP to
FP and consistent with the other paynent provisions in this contract.
Such reinbursenent shall be limted to only those expenditures
contained in each "project" as provided to the contractor by the
Departnment. Subsequent prospective expenditure conversions related to
"project" cases may be subject to reinbursenent if upon reaching the
time barred quarter the contractors efforts are the only basis of
federal eligibility on file.

Provision of <certain clients and expenditures does not guarantee
contractor reinbursement for cases they nmay submit for conversion as
State and Local conversions perfornmed prior to the close of the two
year Federal claimng Iimtation have precedence. In addition, no
rei mbursement will be nmade where the State has nmet or exceeded federa
rei mbursenent thresholds for capped prograns where these costs are
federal ly non-rei nbursed, although otherw se eligible.

The Departnent reserves the right to audit or review the contractors
clain(s) and deny any or all of the federal claim and consequently
contractor reinbursement.

FEDERAL/ STATE AUDI TS

The Departnent reserves the right to audit or review the contractor's
clain(s) including all case record docunentation and files nmaintained
by the contractor and adjust or reject any of the submitted federa
clainms and rel ated contractor fees.
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The Contractor is required to furnish any and all supporting
docunentation to substantiate federal eligibility within 30 days of
notification of such need. The Contractor will be available to

substantiate clains and assist the Departnent in responding to any
federal reviews, deferrals, and/or disallowances.

MODULE MANAGER

For day to day operational issues all contacts are to be through the
nodul e manager:

Ri chard Rocco

Ri vervi ew Center

c/ o NYS Departnent of Social Services
40 N. Pearl St.

Al bany, New York 12207

(518) 474-8164

The contractor wll be notified by mail of any change in nodule
manager .
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1. Log no.: ACYF-1 M 87- 28
2. lssuance Date: 10/ 7/ 87
3. Oiginating Ofice: Children's Bureau
4. Key Word: Title IV-E
Nunc Pro Tunc Orders
Judi cial Determ nation Requirenents
(Nunc Pro Tunc)
| NFORVATI ON' MEMORANDUM
TO State Agencies Adm nistering or Supervising the
Admi nistration of Title IV-E of the Social Security Act
(the Act)
SUBJECT :

Use of Nunc Pro Tunc Orders to Satisfy the Judicia
Det erm nati on Requirenents of Section 472(a)(l) of the Act

LEGAL AND RELATED
REFERENCES
Sections 471 (a)(15) and 472(a)(l) of the Act

PURPGCSE :

The purpose of this Informati on Menorandumis to clarify the
Departnent's procedure in considering nunc pro tunc orders to
neet the judicial determ nation requirenents set forth in
section 472(a) (1) of the Act.

BACKGROUND

: Courts have the authority to enter an order nunc pro tunc
to supply, for the record, sonething that has actually
occurred, but was omtted fromthe record through
i nadvertence or mistake. A nunc pro tunc order, however,
may not be used to predate the actual perfornmance of an act
that had not taken place. Thus, where a nunc pro tunc
order does not sinply correct errors or om ssions, but
actual ly nodifies the substance of a prior ruling or
constitutes a ruling not previously nmade, it cannot be
given retrospective effect.

| NFORMATI ON
This issuance clarifies the Departnment's procedure for
title I'V-E financial reviews when a nunc pro tunc order has
been issued to satisfy the requirenents for judicia
determnations as set forth in section 472(a)(l) of the Act.
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Intitle I'V-E financial reviews, for every
child for which there is a nunc pro tunc
order that is used to neet the statutory
requirenments in section 472(a)(l), States
are required to submt docunentation to
verify that these findings were in fact

om ssions fromthe record through

i nadvertence or mistake. Requested
docunentati on nmay include the transcript of
court proceedi ngs and/ or the agency's
report to the court, or any other
docunentation that would confirmthat the
informati on was actually presented to the
court at the previous hearing and that the
court nade the determination(s) at that

time.
| NQUI RIES TO . Regional Adnministrators
Regions | - X

Dodi e Livi ngston
COW SSI ONER

DM | |i gan: 9/ 2/87: Docunment #0683l
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Log No.: ACYF-1 M 89-08

| ssuance Date: 04/ 17/ 89

Oiginating Ofice: Children's Bureau

Key Word: The Use of Nunc Pro Tunc Orders

to Verify Title IV-E Eligibility

I NFORVATI ON MEMORANDUM

TO . State Agencies Adnministering or Supervising the
Admi nistration of Title IV-E of the Socia
Security Act (the Act)

SUBJECT . Use of Nunc Pro Tunc Orders to Satisfy the
Judi ci al Determ nation Requirenent of Section
472(a) (1) of the Act.

LEGAL AND RELATED

REFERENCES . Sections 471 (a)(l5) and 472(a)(l) of the Act,
ACYF-1 M 87-28, dated 10/7/88, and ACYF-PA-84-1
dated 1/13/84

BACKGROUND . Title IV-E eligibility for foster care is based,
in part, upon two judicial determnations: (I)
that continuation in the home would be contrary to
the welfare of the child; and (2) that reasonable
efforts were made prior to placenent to prevent or
elimnate the need for renoval of a child fromhis
home. The reasonable efforts deternmination is an
i mportant protection for children living in
troubl ed hones to assure that appropriate services
are provided to prevent the separation of the
famly by the renpval of the children and their
pl acement in foster care.

The State agency's role is to provide the
appropriate preventive services. The court's role
in making the determination that reasonable
efforts were nmade by the agency to prevent renoval
is critical to the outcome of the case. The
Federal agency's role is to confirm through
docunentati on provided by the court, that the
judicial determination was nade at the tine of
renoval . |If docunmentation of a tinmely deter-
mnation is not available at the Federal review,
the State is permitted tinme to secure evidence
fromthe court that the judicial determination was
actually nade at the tinme of renoval. Sone State
agenci es have supplied nunc pro tunc orders as
such docunentati on.
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The acceptabl e use of nunc pro tunc orders for the
pur pose of neeting the judicial determnation
requirenments set forth in section 472(a)(l) of the
Act was described in ACYF-1M 87-28, dated

Cctober 7, 1987. This IMis specific about what
constitutes an acceptable nunc pro tunc order in
the conduct of title IV-E financial reviews. It
states that courts can "enter an order nunc pro
tunc to supply, for the record, sonething that has
actual ly occurred, but was omtted fromthe record
through inadvertence or nmistake." It further
states that "a nunc pro tunc order . . . may hot
be used to predate the actual performance of an
act that had not taken place." Therefore, nunc
pro tunc orders have been adnissible intitle IV-E
financial reviews to neet the requirenents of
section 472(a)(l) only when they are used to
correct errors or omssions in the origina

renoval order. |If a nunc pro tunc order actually
nodi fi es the substance of a prior ruling or
constitutes a ruling not previously made, it
cannot be given retrospective effect.

Exam nation of recent nunc pro tunc orders
submitted by States to satisfy the judicia
determnation requirenents indicates that there is
confusion about the acceptable interpretation of
the termnunc pro tunc in the title |IV-E program
as well as sonme misuse of nunc pro tunc orders in
relation to title IV-E eligibility. The confusion
regarding the termnmay be due to the fact there
are two legal interpretations of nunc pro tunc in
ordinary use by the courts. In the broader
neani ng of the term the court may allow for an
action to be taken after the time it should have
been taken, with a retroactive effect. The nore
narrow i nterpretation allows the court only to
supply for the record docunentation of an action
that had actually occurred. The narrow interpre-
tation, as set forth in ACYF-IM87-28, is the only
acceptable interpretation to satisfy the judicia
determnation requirenments in section 472(a)(1).

We have al so found that nunc pro tunc orders have
been utilized in some States in a w despread,

undi fferentiated manner, primarily to nmaintain
eligibility for Federal funds, rather than to
focus on the assurance of a judicial determ nation
at the tine of renoval as a protection to the
child and his famly.
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The frugal use of nunc pro tunc orders in title
IV-E is necessary to assure the integrity of the
foster care system and, specifically, to assure
that all title IV-E eligible children are afforded
the protections to which they are entitled, at the
time they are entitled to them and which are
required by the | aw

In addition to confusion about acceptable
application and msuse of nunc pro tunc orders,
there al so nmay be m sunderstandi ng about the
necessity for additional docunentation to verify
that the determ nation had actually been made at
the renoval hearing. ACYF-1M87-28 made cl ear
that the Federal agency nay request any
docunentation that it determnes is necessary to
verify that the court actually nmade the
determnation at the renoval hearing. As

i ndicated by that Informati on Menorandum it is
the Federal agency which determ nes what
docunentation will be necessary. The |ist of
exanpl es of what nmay be requested of the State for
verification purposes does not nean that States
may choose the one(s) they will submt.

The purpose of this Infornmati on Menorandumis to
reiterate and clarify existing procedures
regardi ng acceptabl e docunentation/verification of
the judicial determination at the tinme of the
renoval hearing.

| NFORVATI ON : Nunc pro tunc orders will be adm ssible in
determining the eligibility of a child for
purposes of title IV-E financial reviews under
certain circunstances. For each nunc pro tunc
order that is used to neet the statutory
requirenents in section 472(a)(l), contenporaneous
court docunentation nust be submitted which wll
verify that the determ nations were, in fact, made
but were omtted fromthe record through
i nadvertency or mi stake.

Accept abl e docunentation that nmay be requested by
the Federal agency to make such a verification
could include court transcripts, bench notes or

ot her court docunents which, in conjunction with
the State agency's report, would confirmthat the
informati on was presented to the court and that
the judicial determ nation(s) had been nade at the
ori gi nal renoval hearing.
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Docurnent ati on such as post-hearing affidavits is
not acceptable as verification. The reliability
of affidavits executed |ong after a judicial
proceeding is questionable. These linmtations are
necessary in order to assure children in foster
care of the protections to which they are entitled
under the title |IV-E program

Regi onal Admi nistrators, OHDS
Regions | - X

Joseph Mottol a
ACTI NG COWM SSI ONER
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