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DIVISION:. Child Support
TO Conmi ssi oners of Enf or cenent
Soci al Services

DATE: January 22, 1999

SUBJECT: Admi nistrative Issuance of Subpoenas in Child Support Cases

SUGGESTED
DI STRI BUTI ON: Child Support Enforcenent Coordi nators

Support Collection Unit Supervisors
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CONTACT :

PERSON: I OCSE - County Representative
I Legal - Eileen Stack
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ATTACHVENTS: Admi ni strative Subpoena form (not avail able on-1ine)
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! ' CPLR 308
! 'CPLR Art 23
! 'SSL 111-b
! 'SSL 111-h
! 'SSL 111-p
! 'SSL 111-r
! 'SSL 111-s
! I SSL 143
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PURPOSE

This directive provides social services districts with the approved New
York State child support administrative subpoena form and provides
gui dance on its use.

BACKGROUND

The Personal Responsibility and Wrk Opportunity Reconciliation Act of
1996 provides that states nust have laws which authorize the child
support enforcenent agency to adm nistratively subpoena any information
needed to establish, nodify, or enforce a support obligation

Chapter 398 of the Laws of 1997 added section 111-p of the Social
Services Law (SSL) and anended article 23 of the Civil Practice Law &
Rul es (CPLR) to provide that an authorized <child support enforcenent
official or designee may admnistratively issue a subpoena for the
pur pose of obtaining any financial or other information required to
establish, nmodify, or enforce an order of support.

PROGRAM  PLI CATI ONS

The authority to adninistratively issue subpoenas for the purpose of
gaining access to information increases the efficiency of |oca
di strict operations.

REQUI RED ACTI ON

A. Applicable Cases.

The authority for social services districts to adninistratively
i ssue subpoenas is applicable to cases receiving child support
enforcenent services under the provisions of Title 6-A of the
Soci al Services Law.

B. Restrictions On Use.

A subpoena is served on an individual or entity having possession
or control of information, records, or documentation in order to
conpel t he producti on of such information, records, or
docunent ati on. The issuance of an adm nistrative subpoena nust be
limted to purposes related to the establishnment, nodification or
enforcenent of an order of support.

C. Issuing Oficial

1. An adm ni strative subpoena nmay be issued by the child support
enf or cenent unit coordinator or support collection wunit
supervisor of a social services district, or his or her

desi gnee.
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2. If a coordinator or supervisor chooses to del egate issuing
authority, the designee shall be appointed in witing.
3. An admi ni strative subpoena nmay al so be issued by the Ofice of

Tenporary and Disability Assistance (OIDA), or by another
State's child support enforcenment agency governed by Title
I V-D of the Social Security Act.

Records for which a subpoena IS required:

1. A subpoena is required to obtain access to information
contai ned in custonmer service records held by public utility
conpani es and corporations, (including but not linted to,
cabl e tel evision, gas, el ectric, st eam and tel ephone

conpani es and corporations). [see SSL 111-s 1(b)(i)]

2. A subpoena is also required to obtain access to information
contained in records nmintained by any individual or entity
not specifically identified in paragraph E below, [e.g.
| andl ords, individuals, retail establishments], if any such
i ndividual or entity refuses to provide access to information
wi t hout a subpoena.

Records for which a subpoena |I'S NOT required: A subpoena is not
required to obtain access to information contained in records held
by the foll ow ng:

1. Records of state and | ocal governnent agencies. |[see SSL 111-
b 4 and 111-s 1(a)]

2. I nformati on hel d by financial institutions, i ncl udi ng
i nfornati on regarding assets and liabilities. [see SSL 111-h
8 and 111-s 1(b)(ii)]

3. Records held by an enployer including |ast known address,
soci al security number, full information regarding wages,
salaries, earnings or other inconme, and information relating
to any group health plans available for the provision of care
or other nmedical benefits by insurance or otherw se for the
benefit of the enployee and/or the child or children from whom
such enployee is legally responsible for support. [ see SSL
111-h 9, 111-r, and 143]

NOTE: Not hi ng herein precludes the issuance of a subpoena where
such use is not required.

Servi ce. [ see CPLR 2303]

1. An adm ni strative subpoena issued to a public utility conpany
or corporation, as described in paragraph D 1 above, nay be
served by regular mail, or through an automated process where

information is nmaintained in an autonated data base.
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Al'l other administrative subpoenas shall be served in the sane
manner as a sumons, except that where service of such a
subpoena is nade pursuant to subdivision 2 or 4 of CPLR 308,
the filing of proof of service with the clerk of court is not
requi red and service shall be deened conpl ete:

a. upon the later of the delivering or mailing of the
subpoena, if nade pursuant to subdivision 2 of CPLR 308;
or

b. upon the later of the affixing or miling of the
subpoena, if made pursuant to subdivision 4 of CPLR 308.

Al t hough the filing of proof of service with the clerk of
court is not required where service of a subpoena is made
pursuant to subdivision 2 or 4 of CPLR 308, it is reconmended
t hat proof of such service be conpleted and maintained on file
by the CSEU SCU.

In those instances where a subpoena is issued to conpel the
production of information or docunentation under tight tine
constraints, the CSEU SCU should consider wusing persona
service pursuant to subdivision 1 of CPLR 308. Pr oof of
personal service is required in accordance with CPLR 306.

Fees. There is no provision in statute for the paynent of fees to
an individual or entity served with an administrative subpoena.
However, upon the granting or denial of a notion to quash, fix
conditions, or nodify a subpoena, the court is enpowered to inpose
reasonable conditions for conplying with a subpoena which may
i nclude paynent of any actual costs for repr oduci ng t he
i nfornation, records, or docunentation sought.

Chal | enge. [ see CPLR 2304]

1

In sone instances, an individual or entity served with a
subpoena nmmy desire to challenge it on certain grounds. For
exanple, the individual or entity may assert they have been
m sidentified as the source fromwhich such infornmation may be
obtai ned; that certain information is exenpted from di scl osure
based on a legal privilege; or that there are procedura
defects in the issuance of the subpoena.

If the individual or entity served with a subpoena desires to
chall enge it, a request to withdraw or nodify a subpoena shal
first be nade to the official who issued it.

Upon recei pt of a request to wthdraw or nodify an
adm ni strative subpoena, the CSEU SCU issuing official shal
nmake a deternmination if withdrawal action is warranted, or if
t he subpoena shoul d be nodifi ed.
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If it is determined that wthdrawal or nodification is
warranted, the issuing official shall confirmthat decision in
witing, and issue a nodified subpoena, if applicable.

If it determined that wthdrawal or nodification is not
warranted, the challenging party shall be advised by the
CSEU SCU that a notion to quash, fix conditions, or nodify the
subpoena nay be made in the Fam |y Court or the Suprene Court.

I . Disobedience. [see CPLR 2308(b)(2)]

1

If an individual or entity fails to conply with a subpoena
i ssued pursuant to SSL 111-p, the issuing agency is authorized
to i npose a penalty agai nst the subpoenaed person

The amount of the penalty shall be determined by the OTDA
Conmi ssioner and set forth in regulation, and shall not exceed
$50. 00. Regulations will be forthconi ng.

Paynment of the penalty shall not be required, however, if in
response to notification of the inposition of the penalty the
subpoenaed party conplies inmediately with the subpoena.

Conpl i ance with an adnministrative subpoena may also be
conpel l ed by bringing a nmotion in accordance with CPLR 2308

(b) (1). In the event the subpoena was issued in connection
with a pending case, the notion to conpel conpliance should be
brought in the court where the case is pending. In the event
a case is not currently pending, such action nust be brought
in the Suprene Court. If the court determines that the
subpoena was authorized, it shall order conpliance and nmay
order reinbursenent of costs up to $50.00. In addition, the

court shall order the subpoenaed party liable to the person on
whose behalf the subpoena was issued for a penalty not
exceeding $50.00 and danmges sustained by reason of the
nonconpl i ance.

J. For ns.

1

The attached admi nistrative subpoena formshall be used by New
York State child support enforcenent agencies to access
information fromindividuals or entities located wthin New
York State, and to access information fromindividuals or
entities located in other states.

A conpleted adm ni strative subpoena form shall consist of two
pages.

a. The first page of the subpoena form contains the basic
subpoena |anguage, including the specific direction for
conpliance and identification of authorizing | aws.



Dat e

Trans.

January 22, 1999

No.

99 ADM 1 Page No. 6

b

The second page of the subpoena form (the encl osure)
identifies the information and docunentation requested
and also provides for «certification by the individua
respondi ng to the subpoena.

There are two versions of the second page of the subpoena

form - one to be sent to a business, conpany, agency,
or entity, and the other to be sent to a private
i ndividual. Select the appropriate version of the second

page for use in conpleting a subpoena form

The form shoul d be produced locally, and conpleted as foll ows:

a.

Insert case identifying information in caption, and
appropriate information in "TO' and "FROM' bl ocks.

Insert the CSM5 case nunber as the "New York Case
Nurber ™.

Specify the desired date of return. No statutory
ti meframe exists. A reasonable return date should be
sel ect ed, with nore tine allowed for conpl ex requests.
Consi deration should be given to all relevant factors
i ncluding node of service. A date two weeks fromthe
mai |l ing date is recomended.

Specify the person to whomthe infornation or docunents
should be nailed or delivered. This may be the issuing
official (insert "the undersigned"), or another CSEU SCU
staff nenmber (insert nane).

The subpoena nust be dated and signed by an authorized
i ssuing official. If the issuing official is a designee
of the Coordinator or SCU Supervisor, you nay wish to
al so include the Coordinator's or Supervisor's nanme and
title.

The encl osure acconpanying the subpoena (second page)
should have the identifying information and case nunber
inserted, the list of information and/or docunents set
forth, and the county nanme added in the certification
section.

Caution should be taken to ensure that the custodia
parent's address is not entered on the subpoena or
encl osure form under any circunstances.

Child support enforcenent agencies of other states wll use
simlar forms to gain direct access to infornmation maintained
by entities located in New York State
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V. SYSTEMS | MPLI CATI ONS

Modi fications are being nade to CSM5 to add the administrative
subpoena formto the docunent generation nodul e.

VI . EFFECTI VE DATE

This ADMis effective imediately.

Robert Doar
Director
O fice of Child Support Enforcenent



